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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DOROTHY GAGE, and ASHCREEK
NElI GHBORHOOD ASSOCI ATI ON,

Petitioners,

VS.
LUBA No. 93-030

FI NAL OPI NI ON

)
)
)
)
)
g
CI TY OF PORTLAND, )
)
Respondent , ) AND ORDER
)
and )
)
FP- 35 PARTNERS, )
)

| nt ervenor - Respondent . )

On remand fromthe Oregon Suprene Court.
Edward J. Sullivan, Portland, represented petitioners.

Pet er A. Kasti ng, Seni or Deputy City Attorney,
Portl and, represented respondent.

Jeff H. Bachrach, Portland, represented intervenor-
respondent.

SHERTON, Referee; HOLSTUN, Chief Referee, participated
in the deci sion.

REMANDED 11/ 23/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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1 Opi ni on by Sherton.

2 NATURE OF THE DECI SI ON

3 Petitioners appeal a city hearings officer's decision

4 approving a mnor anmendnment to Cedar Meadows, a previously

5 approved planned unit devel opnent (PUD)

6 | NTRODUCTI ON

7 In Gage v. City of Portland, 24 O LUBA 47, 48-49

8 (1992) (Gage 1), we set out the relevant facts:

9 "The subject property is 6.37 acres in size,
10 currently undeveloped and zoned Medium Density
11 Singl e-Dwelling Residential (R7). The city zoning
12 map i ndicates the presence of a '"water feature' on
13 the eastern half of the property. A creek
14 traverses the eastern portion of the subject
15 property, and the property may contain wetlands
16 subject to the jurisdiction of the Division of
17 State Lands. * * *

18 "On June 9, 1981, the city approved a conditional
19 use permt and prelimnary developnent plan for
20 the Cedar Meadows PUD. Fi nal devel opnent plan
21 approval was granted on Septenber 17, 1984. As
22 finally approved in 1984, the PUD included 35
23 multi-famly dwelling wunits in six buildings,
24 three detached garage structures for 22 cars and
25 55 addi tional parking spaces. The devel opnent was
26 to be clustered on the western half of the
27 property. * * *

28 "On Novenber 5, 1991, intervenor applied to the
29 city for what it <characterized as a 'mnor
30 amendnent to the PUD devel opnent plan.' ok ok
31 The proposed anmendnent does not alter the nunber
32 of dwelling wunits, but reduces the nunber of
33 residential structures from six to three. The
34 amended developnent plan also includes three
35 detached garage structures for 16 cars and 65
36 addi ti onal parking spaces. The | ocations of the
37 access street from S.W Miltnomah Blvd. and of
38 interior streets are not changed by the proposed
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amendnent, but the distance between the proposed
structures and the property boundaries and the
storm wat er detention easenent on the eastern half
of the property are increased." (Record citations
and footnote omtted.)

In Gage |, we remanded the city's decision because it
failed to apply Portland City Code (PCC) chapter 33.299
(Tenporary Prohibition on the Disturbance of Forests), which
was in effect when intervenor's application for a mnor
amendnent to the approved PUD devel opnent plan was filed.
PCC 33.299.030 provides that herbicide application and
burning, ~cutting, damaging or renoving vegetation are
prohibited in certain designated forest areas. There is no
di spute that the subject property is within such a forest
area. However, PCC 33.299.040 provides that notw thstandi ng
t he gener al prohi bition of PCC 33. 299. 030, certain

activities are allowed, including the foll ow ng:

"F. Any activity authorized by a Iland use
deci sion accepted and recorded before the
effective date of this ordinancej."

After the remand in Gage |, the hearings officer issued
a new decision, determning the activities allowed by the
proposed PUD devel opnent plan anmendnent are within the above
quot ed exception to t he gener al prohi bition of

PCC 33. 299. 030:

"* * * City Council [approved the prelimnary
devel opnent plan for the PUD] in Ordinance
No. 151914, which was accepted and recorded on
August 28, 1981, |long before [PCC] chapter 33.299
was in effect. That approval permts disturbance
of a portion of the forested area for devel opnment
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of the dwellings and garage units, as well as the
street and utilities. The area to be devel oped
under the amended [PUD devel opnent] plan includes
|l ess of the forested area than under t he
originally approved PUD [devel opnent plan]. Fewer
trees will be renpved and the structures have been
consolidated to reduce the area disturbed. Al l
t he devel opnent activity that will disturb forest
area was approved in that original approval

"[Intervenor] will be devel opi ng under the anended
devel opnent plan, which was approved as a separate
land use permt from the original devel opnent.
However, the "activity' that will include renobving
vegetation and cutting trees was approved in the
original PUD devel opnment plan. * * * The anended
pernmit allows no activity that was not previously
approved. The fact that the mnor anmendnent is
processed as a separate |and use permt does not
change the fact that the "activity' that includes
di sturbing the forest was approved in 1981, before
[ PCC] Chapter 33.299 was in effect." (Enphasi s
added.) Remand Record 5.

The hearings officer's decision on remand is the

subj ect of this appeal. In Gage v. City of Portland, 25

O LUBA 449 (1993) (Gage I1), we affirmed the hearings
officer's interpretation that the activities allowed by the
proposed PUD final devel opnment plan anmendnment are within the
exception provided by PCC 33.299.040.F. In doing so, we
afforded the hearings officer's interpretation of the |ocal
enact ment the deference we thought was required by Cark v.

Jackson County, 313 Or 508, 514-15, 836 P2d 710 (1992).

Petitioners appealed Gage Il to the Oregon Court of
Appeal s, contending, anmong other things, that LUBA owes no
deference to an interpretation of a |ocal enactnent by a

| ocal governnment hearings officer. The court of appeals
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rejected petitioners' contention and affirnmed LUBA on this

poi nt . Gage v. City of Portland, 123 O App 269, 860 P2d

282, on reconsideration 125 Or App 119, 866 P2d 466 (1993)

(Gage 111). However, the Oregon Suprene Court agreed with
petitioners, holding that "an interpretation of a |local |and
use ordinance by a hearings officer is not subject to the
deference required by this court's decision in Clark." Gage

v. City of Portland, 319 O 308, 317, P2d __ (1994)

(Gage 1V). The suprenme court remanded this matter to LUBA,
with instructions to determne "in the first instance, and
wi t hout according the deference required by Clark, whether
the hearings officer '[i]nproperly construed the applicable

law,' viz, PCC 33.299.040(F)." Gage |1V, supra.

DECI SI ON

A Scope of Review

Wth regard to reviewing interpretations of |ocal
enactnments by |local decision makers other than the | ocal
governing body, Gage |V effectively requires that LUBA
enmpl oy the scope of review it used prior to Clark. Thi s

standard was explained in MCoy v. Linn County, 90 O App

271, 275-76, 752 P2d 323 (1988), where the court of appeals

st at ed:

"[T] he nmeaning of local legislation is a question
of law which nust be decided by the courts and
other review ng bodies to which it is presented

Al t hough t he | ocal interpretation must be
considered on review, the reviewing tribunal's
acceptance or rejection of the interpretation is
to be determned solely by whether, in the
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tribunal's opinion, the interpretation is right or
wrong." (Footnote omtted.)

Petitioners argue the hearings officer's interpretation
of PCC 33.299.040.F, quoted above, is wong because by its
terms the exception provided by PCC 33.299.040.F applies
only to tree-cutting activity carried out pursuant to a |and
use decision accepted and recorded prior to the effective
date of PCC chapter 33.299. According to petitioners, any
tree cutting activity carried out pursuant to intervenor's
nodi fi ed PUD devel opnment plan will, as a matter of |aw, be
authorized by the city's decision to approve the nodified
PUD devel opment plan, a decision nmade after the effective
date of PCC chapter 33.299.1 Petitioners also argue that

PCC chapter 33.299 was adopted "as a renedial neasure to

lpetitioners also contend at |east some tree cutting necessitated by the
nmodi fi ed PUD devel opment plan is newWy approved, and was not included in
the PUD devel opnent plan approved in 1981. According to petitioners, this
additional tree cutting is necessitated by the building reconfiguration
proposed as part of the 1991 PUD devel opnent plan nodification application

In Gage 11, 25 O LUBA at 461, we noted petitioners "do not challenge
the evidentiary support for the [hearings officer's] findings the anmended
[ PUD devel oprent] plan does not allow any forest disturbance that was not

approved in the original approvals." (Enphasis in original.) Nothing in
the appellate court opinions in Gage IIl or IV indicates petitioners
appeal ed our determination in Gage Il that they failed to challenge the

hearings officer's factual finding that the nodified PUD devel opnent plan
does not allow any vegetation disturbing activity in addition to what was
approved in 1981 as part of the PUD prelimnary devel opnent plan. Because
petitioners failed to raise this issue before LUBA in the proceedings
leading to Gage Il, and this issue is not a subject of the remand to this
Board fromthe Oregon Supreme Court, petitioners have waived this issue and
cannot raise it for the first time at this stage of the appeal process.
See Beck v. City of Tillanmook, 313 O 148, 831 P2d 674 (1992) (statutory
design of land use appeal process serves judicial econony by narrow ng
scope of issues to be considered in successive appeal s).
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pr ot ect the City's dwndling urban forest pat ches. "
Petitioners' Menorandum on Remand 5. Therefore, according
to petitioners, the exceptions established by PCC 33.299. 040
to the general prohi bition against tree cutting in
PCC 33.299.030 should be narrowy construed, which the
hearings officer did not do in the chall enged deci sion.

Petitioners concede PCC 33.299.040.F would al | ow
intervenor to proceed with construction of a PUD pursuant to
the prelimnary and final devel opnent plans approved by the
city in 1981 and 1984. Petitioners argue PCC 33.299.040.F
is properly interpreted not to allow any nodification of
those plans (at |east where the nodified PUD involves any
vegetation disturbance in a forested area subject to
PCC chapter 33.299). Under petitioners' interpretation,
devel opers would be forced to proceed under previously
granted approvals, rather than to seek nodifications of
t hose approvals, even if such nodifications would have the
sanme or |ess inpact on forested areas.

On the other hand, the hearings officer interprets
PCC 33. 299. 040. F as al  ow ng veget ation di st ur bance
activities authorized by an anended PUD final devel opnent
pl an, so long as those same vegetation disturbance
activities were authorized by an original PUD devel opnent
pl an accepted and recorded prior to the effective date of
PCC chapter 33.299. The hearings officer's interpretation
of PCC 33.299.040. F woul d al | ow devel opnent approval s issued
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prior to the effective date of PCC chapter 33.299 to be

amended, so long as no additional vegetation disturbance in

forested areas subject to PCC chapter 33.299 is approved.
W believe the hearings officer's interpretation of
PCC 33.299.040.F is reasonable and correct and, therefore,
must be affirmed under the scope of review set out in MCoy

v. Linn County, supra.

B. ORS 197.829(4)

On Novenber 4, 1993, after LUBA's Gage Il opinion and
the court of appeals' Gage Ill opinion were issued, but
before the supreme court's Gage IV opinion was issued, the
followng statute ~concerning LUBA's review of | ocal
governnment interpretations of |ocal conprehensive plans and
| and use regul ations went into effect:

" [ LUBA] shal | affirm a | ocal governnment's
interpretation of its conmprehensive plan and | and
use regul ations, unless [LUBA] determ nes that the
| ocal governnment's interpretation:

"(1) I's inconsistent with the express |anguage of
t he conpr ehensi ve pl an or | and use
regul ati on;

"(2) Is inconsistent with the purpose for the
conprehensive plan or |and use regul ation;

"(3) I's inconsistent with the underlying policy
t hat provides the basis for the conprehensive
pl an or | and use regul ation; or

"(4) I's contrary to a state statute, |and use goa
or rule that the conprehensive plan or | and
use regul ation inplenments.” ORS 197.829.

Petitioners contend PCC 33.299.040.F was designed to
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i npl enent St atew de Planning Goal 5 (Open Space, Scenic and
Hi storic Areas, and Natural Resources). Petitioners quote
portions of the ordinance that adopted PCC chapter 33.299,
cont endi ng t hese pr ovi si ons denonstrate t hat
PCC chapter 33.299 was adopted to give interimprotection to
exi sting urban forest resources while the city carried out
the planning process required by Goal 5.2 According to
petitioners, the hearings officer's interpretation of
PCC 33.299.040.F is inconsistent with Goal 5 and nust be
remanded under ORS 197.829(4).

It is extrenmely doubtful that ORS 197.829(4) applies to
our review of the hearings officer's interpretation of
PCC 33. 299. 040. F. Al t hough the suprenme court observed that
ORS 197.829 "for the nost part, appears to codify this
court's decision in Clark," the suprenme court concluded
ORS 197.829 did not apply in Gage |V, because ORS 197.829
"went into effect only after LUBA's review of the [city]
decision [challenged] in this case." Gage IV, 319 Or at 317
n 7. Further, the suprene court instructed LUBA sinply to
"determine in the first instance, and w thout according the

deference required by Clark, whether the hearings officer

2The provisions of Ordinance No. 163727 cited by petitioners provide
that resources listed as requiring protection in Goal 5 were being |ost
because the absence of interim protection frustrated the city's ability to
carry out the duties required by Goal 5 and the city's conprehensive plan.
The ordi nance also states that interimcutting and clearing of forests was
"harming fish and wildlife values, natural area values, scenic values and
water quality values provided by forests." Petitioners' Menorandum on
Remand 6.
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"[i]nproperly construed the applicable |I|aw, maki ng no
reference to application of ORS 197.829 by LUBA on renmand.
Gage IV, 319 O at 317.

Also, in Watson v. Cackamas County, 129 O App 428,

431-32, _ P2d __ (1994), the court of appeals stated it
interprets ORS 197.829 the sanme as the suprene court
interpreted Clark in Gage IV -- i.e. as requiring LUBA to
afford def erence only to i nterpretations of | ocal
conprehensi ve plans and |and use regulations nmade by the
| ocal governing body. However, the hearings officer code
interpretations at issue in Watson were not challenged on
t he basis of subsection (4) of ORS 197.829. Al so, whereas
subsections (1) through (3) of ORS 197.829 basically codify
Clark, subsection (4) is not included in the scope of review
of local government interpretations of their own enactnents
set out in Clark. Therefore, perhaps in an overabundance of
caution, we consi der whet her the hearings officer's
interpretation of PCC 33.299.040.F would be affirmed under
ORS 197.829(4).

Goal 5 establishes a conprehensive planning process
that requires a local governnent to (1) inventory the
| ocation, quality and quantity of listed resources within
its territory; (2) identify conflicting wuses for the
inventoried resources; (3) determ ne the ESEE consequences
of the conflicting uses; and (4) devel op prograns to achieve

t he goal of resource protection. Gonzal ez v. Lane County,
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24 Or LUBA 251, 256-57 (1992); Blatt v. City of Portland, 21

Or LUBA 337, aff'd 109 Or App 259 (1991).

Petitioners do not contend any part of the subject
property is inventoried as a Goal 5 resource in the city's
acknowl edged conprehensive plan, or that PCC chapter 33.299
is a programto protect inventoried Goal 5 resources adopted
as a result of the planning process required by Goal 5.3
Rat her, petitioners contend PCC chapter 33.299 provides

interim resource protection to property not on the city's

acknowl edged resource inventories, until the Goal 5 process
can be carried out. However, such interim protection of
possi bl e Goal 5 resour ces i's neit her required nor

reconmended by Goal 5 or t he adm ni strative rule
i mpl enenting Goal 5.4 Consequently, PCC chapter 33.299 does
not inplenment Goal 5 and, therefore, city interpretations of
PCC chapter 33.299 provisions are not subject to reversal
under ORS 197.829(4).

The heari ngs officer's interpretation of

PCC 33.299.040.F is affirmed.

SAt all times relevant to the «city's approval of intervenor's
application to nodify its PUD devel opnent plan, the city's conprehensive
pl an and | and use regul ati ons were acknow edged under ORS 197.251 as being
in conpliance with the statew de planning goals.

40AR 660-16-000(5) (b) specifically provides that where the information
available on a possible Goal 5 resource site is inadequate to allow
conpletion of the Goal 5 planning process, a |ocal governnent nust adopt a
plan policy requiring it to conplete the Goal 5 planning process for that
resource site in the future, but that inplenmenting measures to protect such
a site "are not appropriate or required for Goal 5 conpliance purposes

* *x * "
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1 The city's decision is remanded.?®

5\n addition to the interpretive issue concerning PCC 33.299.040.F
di scussed supra, petitioners also appealed our decision in Gage Il to the
court of appeals on the ground that under certain other applicable PCC
provi sions, the city's original PUD approval had expired prior to approva
of the chall enged m nor devel opment plan amendnment. The hearings officer's
decision challenged in this appeal does not interpret the code provisions

relied on in petitioners' argunent. The court of appeals reversed and
remanded our decision in Gage Il with instructions to remand the chal |l enged
hearings officer's decision to the city "to interpret the [relevant] code
provisions and, if indicated by the interpretation, to apply them"
Gage 111, 123 O App at 276. This issue was not contested before the
suprene court. In Gage IV, 319 Or at 317-18, the suprene court notes that

i f our decision on remand concerning the interpretation of PCC 33.299.040.F
"does not result in reversal of the hearings officer's decision, the matter
must be remanded to the city, so that the city can address the expiration
i ssue * * * "
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