©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

OREGON NATURAL RESOURCES COUNCI L, )
and SHA SPADY,

Petitioners,

VS.
LUBA No. 94-086
CITY OF OREGON CI TY,
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent , AND ORDER
and
NEWELL CREEK DEVELOPMENT COWVPANY, )
Intervenor-Respondent.) )

Appeal fromCity of Oregon City.

Stuart A. Sugarman, Portland, filed the petition for
review and argued on behal f of petitioners.

Dani el Kearns, Portland, filed a response brief and
argued on behal f of respondent. Wth himon the brief was
Preston Gates & Ellis.

James H. Bean, Portland, filed a response brief and
argued on behalf of intervenor-respondent. Wth himon the
brief was Lindsay, Hart, Neil & Weigler.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 11/ 14/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a city comm ssion decision approving
a prelimnary plat for a 55-lot single-famly residential
subdi vi sion.1
MOTI ON TO | NTERVENE

Newel | Creek Devel opnent Conpany, the applicant bel ow,
noves to intervene in this appeal on the side of respondent.
There is no opposition to the nmotion, and it is allowed.
FACTS

The subject property is undeveloped and 29.8 acres in
Si ze. Approximately 25 acres are designated Low Density
Residential on the city's conmprehensive plan map and zoned
Single-Fam |y Residential, 10,000 sq. ft. mninmum | ot size
(R-10). Approximately 4 acres are designated Comrercial and
zoned General Commercial (C). The property is also subject
to the Unstable Slopes Overlay District (US). The property

is located in a portion of the city known as Newell Creek

Canyon. This area is characterized by steep slopes, is
| argely undisturbed and, for the nost part, is heavily
wooded.

After sever al public heari ngs on i ntervenor's

subdi vi si on application, the planning comm ssion adopted an

order denying the application, based on concerns about sl ope

1The city commission is the governing body of the City of Oregon City.
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stability. | ntervenor appealed the planning conmm ssion's
decision to the city conm ssion. After an on-the-record
review limted to the issue raised in intervenor's appeal
the <city comm ssion adopted the <challenged decision
approving intervenor's application.
PRELI M NARY | SSUES

A. St andi ng/ Exhausti on

| ntervenor contends petitioners have standing to appeal
only aspects of the challenged decision related to geol ogic
concerns, because those were the only issues appealed to the
city conm ssion. I ntervenor argues petitioners could have
appealed the planning comm ssion's decision to the city
comm ssion on other issues, but failed to do so.

Al t hough intervenor couches its argunment in terns of
"standing,"” there is no dispute that petitioners appeared

before the city during its proceedings, as required by

ORS 197.830(2)(b). To the extent intervenor contends
petitioners have not "exhausted all renedies available
before petitioning [LUBA] for review," as required by
ORS 197.825(2)(a), we disagree. The purpose of the

exhaustion requirenent is to assure that the challenged
decision is reviewed by the highest |evel |ocal decision
maki ng body the | ocal code nmakes avail abl e, before an appeal

to this Board is pursued. Moody v. Deschutes County, 22

O LUBA 567, 569 (1992); MConnell v. City of West Linn, 17

O LUBA 502 (1989). Here petitioners were the prevailing
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parties after the initial |ocal decision on the application.
A | ocal appeal of that initial decision was filed by another
party to the proceeding, and petitioners participated in the
| ocal appeal proceedings. Petitioners did not fail to
exhaust available | ocal adm nistrative renmedies sinmply
because they did not file a separate |ocal appeal of the

pl anni ng commi ssi on decision.2 Choban v. Washi ngton County,

25 Or LUBA 572 (1993).

Finally, although a l|ocal governnent is free to adopt
| ocal code provisions narrowi ng the scope of review in |oca
appeal proceedings, as the city apparently has done, such
| ocal code provisions do not have the |egal effect of

limting LUBA's scope of review Choban, supra, 25 Or LUBA

at 581 n 11; Davenport v. City of Tigard, 25 Or LUBA 67, 70

(1993), aff'd 121 O App 135 (1993); Tice v. Josephine

County, 21 Or LUBA 371, 376 (1991).

Therefore, we reject intervenor's contention that
petitioners lack standing to raise certain issues in this
appeal because they failed to bring an appeal to the city
conm ssi on regardi ng those issues.

B. Wai ver of |ssues

The city argues petitioners are precluded from raising

certain issues in this appeal because they failed to raise

2Although a local government is free to adopt |ocal code provisions
narrowi ng the scope of review in |ocal appeal proceedings, as apparently
was the case here, such local code provisions do not simlarly limt LUBA s
scope of review
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them during the proceedings below, as required by
ORS 197.195(3)(c)(B) and 197.835(2).

The chall enged decision approving a prelimnary plat
for a subdivision with the Portland Metropolitan Area Urban
Growt h Boundary (UGB) is a "limted |and use decision," as

defined in ORS 197.015(12)(a). In Barrick v. City of Salem

27 O LUBA 417, 424-26 (1994), we determned statutory
wai ver requirenents apply to limted |and use decisions the
sane way they apply to |and use deci sions. Therefore, our
review of limted |land use decisions is limted to issues
raised below, wunless (1) the Ilocal governnment did not
satisfy the procedural requirements of ORS 197.195, or
(2) the limted | and use deci si on adopt ed differs
significantly from the proposal described in the |ocal
notice of proposed action.

ORS 197.195(3)(b) requires a |ocal gover nnent to
provide witten notice of a proposed action to owners of
certain property and to recogni zed comunity or nei ghborhood
organi zati ons. ORS 197.195(3)(c)(C) requires the city's
notice to "[l]ist, by commonly used citation, the applicable
criteria for the decision.” The only notice to which we are
cited is the city's notice of the initial public hearing

before the planning commi ssion.3 Wth regard to applicable

3Al though not cited by the parties, the notice of the city conmmission

hearing is at Record 57. That notice cannot satisfy the requirenents of
ORS 197.195(3), because the city council's review was on-the-record and
limted to the issues raised in intervenor's appeal. In any case, the
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criteria, that notice states:

"Criteria: Set forth in Title 16 of the City
Code. A full listing of applicable criteria and
standards will be set forth in the staff report,
which is available to the public at City Hall
seven days prior to the hearing." Record 310.

A statenment that a list of applicable criteria wll be

available at City Hall seven days prior to the hearing does

not satisfy the requirements of ORS 197.195(3)(b) and

(c)(O). See Murphy Citizens Advisory Comm v. Josephine
County, 25 O LUBA 312, 317 (1993). Consequent |y,

petitioners may raise issues in this appeal, regardless of
whet her those issues were raised before the city bel ow
FI RST ASSI GNMENT OF ERROR

Petitioners contend the provisions of the US overlay
zone (Oregon City Muinicipal Code (OCMC) Chapter 17.44) apply
to any "developnent” or "developnment permts" in areas
subject to the overlay. Petitioners argue OCMC 17.04.025
defines "developnent”™ as including "any short pl at,
partition, subdivision or planned unit devel opnent that is
created under the «city's land division or zoni ng
regul ati ons. "4 According to petitioners, the challenged

decision fails to conply with OCMC 17.44.040.F(2)(a) to (c)

notice of the city comm ssion hearing suffers the sanme deficiency as the
notice of the planning commission hearing, with regard to identifying
applicable criteria.

4petitioners also contend city subdivision preliminary plat approval is
a "permt," as that term is defined in ORS 227.160(2). However, the
statutory definition of "permt" specifically excludes limted |and use
decisions. ORS 227.160(2)(a).
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because intervenor's application does not i ncl ude
engi neering geology or soil engi neering reports which
denonstrate the engineering feasibility of the proposed
devel opnent and set out design criteria for certain
corrective neasures. Petitioners also argue the decision
fails to include findings showing the requirenents of
OCMC 17.44.040.F(2)(a) to (c) are net, as required by
ORS 227.173(2).5

Respondents argue OCMC 17.44.040 applies only to the
approval of building permts, not subdivision prelimnary
pl ats. Respondents al so argue that even if OCMC 17.44.040
applies, it is only a requirenent that certain information
be in an application, not an approval standard. Accordi ng
to respondents, if OCMC 17.44.040 is only a requirenent for
information, failure to conply with it does not provide a
basis for reversal or remand, because petitioners fail to
denonstrate the mssing information is necessary to a
determ nation of conpliance with any approval standard.
Finally, respondents argue any failure to include the
information required by OCMC 17.44.040 in the application is
harm ess, because such information can be found in a nunber

of different docunments in the record.

5Because city limted land use decisions are not "permits," with one
exception such decisions are not subject to the requirenents of ORS 227. 160
to 227.180. ORS 197.195(2) nekes the requirenent of ORS 227.173(2), for a
statenent of findings identifying the applicable criteria, setting out the
facts relied on and explaining the basis for the decision, applicable to
city limted | and use deci sions.
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OCMC 17.44.040 provides, in relevant part:

"Devel opnent Permt -- Application -- Infornation
The follow ng shall be required [for] all building
permts in those areas designated as US * * *:

" * * * *

"F. The engineering geology or soil engineering
report shal | di scuss t he engi neering
feasibility of proposed devel opnment and
i nclude findings and concl usions for:

"k X * * *

"2. Design criteria for corrective neasures,
i ncl udi ng:

a. Expected t ot al di fferenti al
settl enent,

"b. Bearing capacity,

c. Provisions to mninmze the effect of
expansi ve soil s,

et

In resolving this assignment of error, a threshold
issue is whether the above provisions of OCMC 17.44.040
apply to a city decision approving a subdivision prelimnary
plat on property subject to the US overlay district. I n
determ ni ng whether and how OCMC 17.44.040 applies, we are
required to defer to the city comm ssion's interpretation of
its own enactnment, unless that interpretation is contrary to
the express words, purpose or policy of the |ocal enactnent
or to a state statute, statewi de planning goal or
adm ni strative rule which the local enactnent inplenents.

ORS 197.829; Gage v. City of Portland, 319 Or 308, 316-17,
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P2d _ (1994); dark v. Jackson County, 313 O 508,

514-15, 836 P2d 710 (1992).6 Furthernore, under Weks V.

Cty of Tillampok, 117 O App 449, 453-54, 844 P2d 914

(1992), we are required to review the city comm ssion's
interpretation of OCMC 17.44.040 and nmay not interpret
OCMC 17.44.040 in the first instance. Finally, to be
revi ewabl e, t he city comm ssion's interpretation of
OCMC 17.44.040 must be expressed in the chall enged deci sion,

not in its response brief. Eskandarian v. City of Portland,

26 Or LUBA 98, 109 (1993); MIller v. Washington County, 25

O LUBA 169, 179 (1993).
The chal | enged deci si on does not specifically interpret

or apply OCMC 17.44.040. F. It does however contain severa

statenents regar di ng t he gener al applicability of
OCMC Chapter 17.44 to the subject application. These
i ncl ude:

tR* X Devel opment of the site is therefore

subject to the provisions of [OCMC] Chapter 17.44

* x * " Record 5.

"[T] he constraints inposed by [OCMC] Chapter 17.44
are applicable to this devel opnent."” Record 6.

"[Where construction on steep slopes cannot
reasonably be avoided, construction * * * s
required to conply with the standards set forth
under [OCMC Chapter 17.44]. Since the purpose of

60ORS 197.829 was enacted to codify Clark, but was not in effect when
this Board nade the decision reviewed in Gage. Nevert hel ess, the court of

appeals has stated that it wll interpret ORS 197.829 to nmean what the
suprene court, in Gage, interpreted Clark to nean. Watson v. Cl ackamas
County, 129 Or App 428, 431-32, __ P2d __ (1994).
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t hat [ chapter] i's to provi de appropriate
safeguards for construction inpacting property
| ocated in the [US] overlay district, adherence to
the requirenents of that chapter is sufficient to
meet the standards inposed by [plan] Natural
Resource Policy No. 10." Record 11.

"[OCMC] Chapter 17.44 has been found to be
applicable to this devel opnent. The conditions of
approval i nposed wupon the applicant by this
approval require conpliance with the standards
i nposed under [OCMC] Chapter 17.44."7 Record 16.

In addition, the findings discuss how the authors of the
geol ogi cal reports in the record satisfy the requirenent of
OCMC 17.44.040.E that the geological report required by
OCMC 17.44.040.F be prepared by a "civil engineer |icensed
in the state who is experienced and know edgeable in
engi neeri ng geol ogy or soi | engi neeri ng ok ok
Record 16-17.

The above findings are unclear as to whether the city
conm ssion interprets OCMC Chapter 17.44, and particularly
OCMC 17.44.040.F, as being applicable to devel opnent of the
subj ect property only at the building permt or other

subsequent stage, as respondents argue, or as applicable to

the chall enged decision and satisfied by the conditions of

"The "conditions of approval” do not explicitly refer to OCMC
Chapter 17.44. One relevant condition of approval provides:

"During the final engineering, all lots shall be reviewed to
ensure their feasibility. If any lot is questionable, a
detailed analysis shall be required to ensure buildability.
Only lots that are buildable shall be platted. Lots with
sl opes greater than 25 percent shall require a geotechnical
report prior to issuing a building pernmt." Record 47.
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approval inmposed. Vhile we m ght agree with, or be able to
defer to, the interpretation expressed in the city's brief
that OCMC 17.44.040.F applies to developnent in the US
overlay district only at the stage of building permt
approval, such an interpretation nust be expressed in the

decision itself. Eskandarian v. City of Portland, supra.

Additionally, if OCMC Chapter 17.44 is applicable at the
subdi vision prelimnary plat approval stage, we cannot tel
from the chall enged decision whether the city conm ssion
interprets OCMC 17.44.040.F to be sinply a requirenent for
information in the application or to inpose substantive
st andards concerning design criteria for corrective nmeasures
in areas of unstable sl opes.

Because the challenged decision does not contain an
interpretation of OCMC 17.44.040.F adequate for review, the
deci sion nust be remanded. The first assignnent of error is
sust ai ned.

SECOND AND THI RD ASSI GNVENTS OF ERROR

The OCMC provisions governing approval of prelimnary
subdivision plats require submssion of a "devel opnent
i npact statenment” (DIS). OCMC 16. 12. 050. Petitioners
contend intervenor's DI'S does not satisfy the requirenents
of OCMC 16.12.070 and 16.12.080 for the contents of a DI S
with regard to hydrological/geological considerations and
vegetation/ animal |ife considerations, respectively.

Respondents argue OCMC 16.12.070 and 16.12.080 are not
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t hemsel ves approval criteria for subdivision prelimnary
plats, and contend petitioners fail to denonstrate that
all egedly m ssing informati on required by OCMC 16.12. 070 and
16.12.080 is required to determ ne conpliance with approva
criteria. Al ternatively, respondents argue the information
petitioners contend is required to be in the DS by
OCMC 16.12.070 and 16.12. 080 can be found in other docunents
in the record. According to respondents, the errors alleged
by petitioners under these assignnents are procedural in
nature and do not provide a basis for remand, because
petitioners fail to denonstrate their substantial rights
were prejudiced by the alleged errors.

OCMC Chapter 16.12 (Prelimnary Approval Procedure)
governs the approval of subdivision prelimnary plats.
OCMC 16.12.020.B requires subdivision prelimnary plats to
conform to the city's subdivision and zoning regulations.
OCMC 16.12.190.D states the city may approve a subdi vision

prelimnary plat if it "meets the criteria established by

this chapter and is in accordance with the provisions of the

city zoning ordinance * * *, (Enphasi s added.) However,
nothing in OCMC Chapter 16.12 specifies which provisions of
t hat chapter the city considers to be approval criteria for
subdi vision prelimnary plats.

OCMC 16.12.030 and 16.12.050.A require a subdivision
applicant to submt five copies of its DIS at |east 30 days

prior to consideration by the planning comm ssion. Under
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OCMC 16.12.050.A, the DS shall be reviewed by planning
departnment staff, all affected governnent agencies and the
general public, and these entities nmust be given at |east 15
days to comment on the conplete DIS. After the comment
period has expired, the planning departnment staff is
required to prepare a witten analysis of the DS and al
coment s. OCMC 16. 12. 050. B. The staff then transmts a
copy of the DIS and staff analysis to the applicant and the
pl anni ng conm ssi on. Id. OCMC 16.12.060 to 16.12.130 set
out detailed requirenments for the content of the DS --
i ncl udi ng hydrol ogi cal, geol ogical, vegetation, animal life,
at nospheri c, school, coordination, transportation and public
facilities and services considerations.

We have held that the om ssion of required information
from an application can be a harm ess procedural error if
the required information is |located el sewhere in the record
or is not necessary to determ ne conpliance with applicable

approval standards. McConnell v. City of Wst Linn, 17

Or LUBA 502, 525 (1989); Hershberger v. Clackanmas County, 15

Or LUBA 401, 408-09 (1987); Dougherty v. Tillamok County,

12 O LUBA 20, 24 (1984). A threshold issue in resolving
t hese assignnments of error is whether (1) the DI'S content
requi renments of OCMC 16.12.070 and 16.12.080 are a type of

application information requirenent akin to those descri bed
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above;8 or (2) the DIS submttal, review and analysis
process gives participants in that process a substantive
right to have a DIS submtted that satisfies the content
requi renments of OCMC 16.12.070 and 16. 12. 080.

The chal | enged deci sion does not interpret the rel evant
OCMC provisions regarding this issue. Al t hough the
chal l enged decision includes findings under the headings
"Hydr ol ogi cal / Geogr aphi cal [ sic] Consi derati ons” and
"Vegetation and Animal Life Considerations” (Record 18-21),
these findings sinply summarize the contents of the record.
They do not address or interpret the requirenents of
OCMC 16. 12. 070 or 16.12.080.

Under ORS 197.829, Gage, supra, and Clark, supra, the

city comm ssion has considerable discretion in interpreting
the role of the DI'S process created under OCMC Chapter 16.12
and, specifically, t he DIS content requi rements of
OCMC 16.12.070 and 16.12.080. It is the city conmm ssion
t hat nust resolve the anbiguity regarding the interpretation
of OCMC 16.12.070 and 16.12.080 in the first instance.

Weeks v. City of Tillanmook, supra.

The second and third assignments of error are
sust ai ned.

The city's decision is remanded.

8|f this is the case, petitioners' arguments do not establish a basis
for reversal or remand, because they fail to identify approval standards to
which the allegedly missing information is crucial.
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