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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ARLENE NEUMAN, LEESA BRI GHT,
NANCY DUNN and ANDREW BENNETT,

Petitioners,

VS.
LUBA No. 94-121
CI TY OF ALBANY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
LARRY E. BAKER and
ELI ZABETH | . BAKER
| nt ervenor s- Respondent. )

Appeal from City of Al bany.

Leesa Bright, Albany, filed the petition for review and
argued on her own behal f.

No appearance by respondent.

Robert T. Scott, Albany, filed the response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Scott & Norman.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 12/ 01/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a city ordinance approving a zone
change for a 1.276 acre parcel from Residential Single
Famly (R-10) to Nei ghborhood Commercial (NC).1
MOTI ON TO | NTERVENE

Larry E. Baker and Elizabeth |I. Baker, the applicants
bel ow, nmove to intervene on the side of respondent. There
is no objection to the notion, and it is allowed.

FACTS

| ntervenors submtted concurrent applications for a
zone change, a conditional wuse permt for a convenience
store and site plan review approval. The city bifurcated
review of the applications and reviewed the zone change
application first.

The pl anni ng conm ssi on deni ed the proposed zone change
on the basis that the zone change does not conply wth
Al bany Devel opnent Code (ADC) 2.550(2).°2 | nt ervenors
appealed the planning conmm ssion decision to the city

council. After a public hearing, the city council approved

1The subject property is designated Low Density Residential (LDR) on the
city's conprehensive plan map. However, a plan amendnent is not required
for the proposed zone change because the LDR designation allows the NC
zone.

2ADC 2.550(2) requires the follow ng deternination:

"Existing or anticipated transportation facilities are adequate
for uses that are pernmitted under the proposed zone
desi gnation."
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t he proposed zone change. This appeal foll owed.:3
FI RST THROUGH SEVENTH ASSI GNMENTS OF ERROR

Petitioners argue the challenged decision erroneously
fails to apply Al bany Conprehensive Plan (plan) Goal 12 to
the proposed zone change. Petitioners also contend the
proposal violates plan Goal 12.

I ntervenors contend that petitioners failed to raise
the issue of the proposal's conpliance with plan Goal 12
during the proceedi ngs below, and may not raise this issue

in an appeal to LUBA. 4 ORS 197.835(2); ORS 197.763(1).5

3The chal l enged decision is not attached to the petition for review as
required by OAR 661-10-030(2)(e). It is difficult to determ ne what
docunents conprise the chall enged decision. As far as we can tell, the
chall enged decision is conposed of the docunents at Record 12-19 and
Record 23-29.

4 ntervenors also argue that petitioners failed to raise below issues
that are raised in subsequent assignnents of error. However, our
di sposition of the waiver issue under these assignhnents applies equally to
i ntervenors' waiver argunents advanced in response to other assignments of
error.

SORS 197.835(2) provides that LUBA's scope of review is limted as
fol |l ows:

"Issues shall be linited to those raised by any participant
before the | ocal hearings body as provided by ORS 197.763. A
petitioner may raise new issues to [LUBA] if:

"(a) The local governnent failed to foll ow the requirenents of
ORS 197. 763[ ]

ORS 197.763(1) provides:
"An issue which may be the basis for an appeal to [LUBA] shal

be raised not later than the close of the record at or
following the final evidentiary hearing on the proposal before
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1 Qur review of the challenged decision is limted under
2 ORS 197.835(2) and ORS 197.197.763(1) only where the | ocal
3 governnent conplies with the requirenents of ORS 197.763.
4 ORS 197.763(3)(b) and (f) require the |ocal governnent to
5 list in the notices of public hearing mailed prior to its
6 first evidentiary hearing, the plan and | and use regul ati on
7 criteria that apply to the proposal. Here, the notice of
8 the initial public heari ng did not identify any
9 conprehensive plan standards as applicable to the proposal
10 Record 177. Therefore, the notice is inadequate.® Eppich
11 v. Cackamas County, 26 Or LUBA 498, 502-03 (1994). Wher e
12 the notice of public hearing fails to conform to
13 ORS 197.763, petitioners may raise issues before this Board
14 even though those issues may not have been raised during the
15 proceedi ngs bel ow. Friends of the Metolius v. Jefferson
16 County, 25 Or LUBA 411, 414, aff'd 123 O App 256, adhered
17 to 125 Or App 122 (1993).

18 We turn next to the nerits of petitioners' argunents

the 1local governnent. Such issues shall be raised wth
sufficient specificity so as to afford the [local governnment
decision nemker] and the parties an adequate opportunity to
respond to each issue.”

6The plan is made generally applicable to the subject zone change
application through ADC 2.550(5), which requires:

"The intent and purpose of the proposed zoning district best
satisfies the goals and policies of the Conprehensive Plan."

There is no dispute the chall enged decision applies sone plan provisions to
t he proposal
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concerning plan Goal 12.7 Pl an Goal 12 concerns
transportation and consists of 19 policies and 17
i npl ement ati on strategies. The following is an exanple of
the requirenments provided by plan Goal 12. Pl an Goal 12,
Policy 3 provides:

"As part of the developnent review process,
eval uate the adequacy of transportation to, from
and within the site.”

ADC 2.550(5) requires a denonstration that a proposed
zone change "best satisfies" the intent and purpose of the
goals and policies of the city's conprehensive plan. I n
this regard, the challenged decision applies sone plan
provi sions, but not others. The chall enged decision is
silent concerning the applicability of the provisions of
plan Goal 12 to the proposed zone change. Petitioners'
argument that plan Goal 12 contains applicable standards is
not untenable. This is because the |anguage of plan Goal 12
does not unanbi guously establish that it is inapplicable to

t he chall enged deci sion. Terra v. City of Newport, 24 O

LUBA 438 (1993). Under these circunmstances, the city
council must interpret the provisions of plan Goal 12 and

explain in its decision whether and how they apply to the

proposed zone change. Gage v. City of Portland, 123 O App

"Petitioners raise no issue in their petition for review concerning the
proposal's conpliance with Statew de Planning Goal 12 or the Transportation
Pl anning Rule (TPR) (OAR 660-12-000 to 660-12-070). Therefore, we express
no position concerning the applicability of the TPR or the proposal's
conformance with it.
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269, P2d , on reconsideration 125 Or App 119 (1993),

rev'd on other grounds 319 Or 308 (1994); Towy v. City of

Lincoln City, 26 O LUBA 554 (1994). This Board may not

interpret plan Goal 12 in the first instance. Weks v. City

of Tillamook, 117 Or App 449, 454, 844 P2d 914 (1992).

Rat her, we nust review the city council's interpretation of
plan Goal 12, as expressed in the chall enged decision, and
determ ne whether that interpretation is "beyond colorable

defense." Zippel v. Josephine County, 128 Or App 458, 461,

_____ P2d  (1994). On remand, the city council nust
explain in its decision whether the provisions of plan
Goal 12 apply to the proposal, and if so, explain how they
are satisfied.

The first through seventh assignments of error are
sust ai ned.
El GHTH THROUGH ELEVENTH ASSI GNMENTS OF ERROR

Petitioners argue the proposal 1is inconsistent wth

ADC 12. 060, 12.200 and 12.530.8 ADC Article 12 is entitled

8ADC 12. 060 provi des:

"General Provisions. No devel opnment shall occur unless the
devel opnent has frontage or approved access to a public street
currently open to traffic. A currently non-opened public
right-of-way nmmy be opened by inproving it to city street
st andards.

"Streets (including alleys) within and adjacent to a
devel opnent shall be inproved in accordance with the standards

in this Article. In addition, any new street or additional
street width planned as a portion of an approved street plan
shall be dedicated and inproved in accordance wth this
article.
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1 "Public Inprovenents.” ADC 12.000 provides:

2 "Overview. This article contains the city's

"Where the City Engineer determines that a required street
i mprovenent would not be tinely, the City Engi neer may accept a
Petition for |nprovenent/Waiver of Renonstrance for a future
assessment district."

ADC 12. 200 provi des:

"Street Abutting New Devel opnent. Sections of existing streets
not neeting the city standards which directly abut new
devel opnent  shal | be constructed partial width to the
appropriate city standard by the developer provided that a
partial street inprovenent is determined by the city engineer

to be adequate to handle the projected traffic | oading. The
design of the inprovenent shall consider the ultinmate design of
the fully wi dened street. For the purposes of this section,
' devel oprent’ means a land division, new commer ci al or
i ndustri al devel opnent, construction of multi-famly

resi denti al units or a manufactured hone or recreationa
vehi cl e park.

"Where the city engi neer deternmines that the street inprovenent
would not be tinmely, he nmay accept a future inmprovenent
assurance as described in Section 12.600."

ADC 12.530 provides:

" Gener al Provi si ons. The review body wll approve a
devel opnent request only where adequate provisions for storm
and flood water run-off have been nmade as determ ned by the
City Engineer. The storm water drainage system nust be
separate and independent of any sanitary sewerage system
VWhere possible, inlets should be provided so surface water is
not carried across any intersection or allowed to flood any
street. Surface water drainage patterns and proposed storm
dr ai nage nust be shown on every devel opnent proposal plan. Al
proposed storm sewer plans and systens nust be approved by the
City Engineer as part of the tentative plat or site plan revi ew
process.

"Ditches are not allowed w thout specific approval of the City
Engi neer. Open natural drai nageways of sufficient w dth and
capacity to provide for flow and nmintenance nay be permtted.
For the purposes of this article, an open natural drainageway
is defined as a natural path which has the specific function of
transmitting natural streamwater or stormwater run-off froma
poi nt of higher elevation to a point of |ower elevation."
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standards for those public inprovenents which
relate to the devel opnment process.

"The following is a list of the main headings of
this article.

"o General Provisions ¢ Water

", Streets e Sanitary Sewer

"o Si dewal ks e« Storm Drai nage

"o Bi keways * Inprovenent Assurances

"o Uilities-General * Addresses and Street

Names"

11 ADC 12. 010 provides:

12
13
14
15

" Pur pose. The provisions in this article for new
i nprovenents are intended to address the city's
concerns relative to public health, safety, and
wel fare. ™

16 ADC 12. 020 provides:

17
18
19
20
21
22
23
24
25
26
27

"Rel ati onship to O her Regul ati ons. This article
is i nt ended to suppl enent ot her muni ci pal
or di nances. In the event of a conflict between a

provision of this article and another city
ordi nance, that ordinance which npst specifically

deals with the issue in question shall control.
Whenever possible, the two provisions shall be
interpreted in a manner which renders the
provi sions of both ordinances consistent. Only
when such interpretation is inpossible will one

provi si on be deened to supersede the other."

28 A glossary to the ADC defines the term "devel opnent™

29 foll ows:

30
31
32
33
34
35

Page 8

"Any manmade change to inproved or uninproved rea
estate, including but not limted to construction,
installation, or change of a building or other
structure, | and di vi si on, est abl i shment or
termnation of a right of access, storage on the
land, drilling and site alteration such as due to

as
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| and surface m ning, dredging, paving, excavation,
or clearing."

The chal | enged decision adopts the follow ng findings
concerning the applicability of ADC 12.200:

"ADC 12.200 requires sections of existing streets
which directly abut new devel opnment, and do not
meet city standards, to be inproved. Devel opnment,
for the purposes of ADC 12.200 is defined as a
l and division, new conmerci al or i ndustri al
devel opnent, construction of multi-famly
residenti al units or a manufactured hone or
recreational vehicle park. A zoning map anmendnment
does not neet this definition of devel opnent, or
the definition found in the ADC gl ossary."

We  defer to this i nterpretation of the term
"devel opnent," as it is not clearly contrary to the express
words policy or context of ADC Article 12 and, therefore, is
not beyond col orabl e defense. Further, while the chall enged
decision is silent concerning the applicability of ADC
12. 060 and 12.530 to the proposed zone change, we believe
the city's interpretation of "devel opnment” for purposes of
ADC 12.200 applies to other provisions of ADC Article 12,
i ncludi ng ADC 12. 060 and 12.530.°

Petitioners argue t he evi dence in t he record

establi shes the proposal's nonconpliance with ADC 12.060,

9The chal | enged deci sion states the followi ng concerning ADC 12. 060:

"At the time developnent is proposed on the subject property,
street inprovenents on G bson Hill Road, Scenic Drive, and the
extension of Oak Grove Drive may be required if they are found
to be tinely, as described in [ADC] 12.060 and 12.200."
Record 15.
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12. 200 and 12. 530. However, because t he city's
interpretation that these ADC regulations are inapplicable
to the proposed zone change nust be sustained, petitioners'
evidentiary argunents provide no basis for reversal or
remand of the chall enged deci si on. 10

The eighth through eleventh assignnents of error are
deni ed.
TWELFTH THROUGH FI FTEENTH ASSI GNVENTS OF ERROR

Under these assignnents of error, petitioners contend
the challenged decision violates (1) plan Goal 14, Policy
11c; 11 (2) plan Goal 14, Policy 12;12 (3) plan Goal 14,

10\ address petitioners' arguments under these assignments concerning
the proposal's conpliance with ADC 2.550(3), infra.

11pl an Goal 14, Policy 11c establishes the follow ng requirenents:

"Provide opportunities for neighborhood comrercial facilities
to be located within an accessible distance of the area they
are intended to serve. Neighborhood Comrercial uses shall

Tx % % *x %

"c. Be limted in nunber, size, and | ocation. Generally, new
sites shall be less than five acres in total area and
shal | be located at Ieast one-half nile in trave

di stance form any other comrercial site which provides or
is available to provide for simlar comercial needs.
Zone change applications for new nei ghborhood comerci al
sites nust denobnstrate that the chosen site is superior
or equal to viable alternative sites wthin the same
mar ket area based on exposure to traffic flows and other
mar ket indicators, accessibility and convenience to the
mar ket area, and conpatibility with surroundi ng uses.”

12p| an Goal 14, Policy 12 provides:

Page 10



1 Policy 15;1 and (4) plan Goal 14, |Inplenentation Methods
2 la, b and d.14

"Di scourage future strip commercial developnment and pronote

clustered comerci al opportunities and the infilling of
exi sting commercial areas which will foster
"a. Efficient and safe utilization of transportation

facilities.

"b. A variety of attractive and confortable shopping
opportunities that encourage shopping in a nunber of
stores w thout auto use.

c. Conpatibility between |and uses, particularly adjacent
resi dential nei ghborhoods.

"d. Efficient extension of public facilities and services."

13pl an Goal 14, Policy 15 provi des:

"Encourage |and use patterns and devel opment plans which take
advant age of density and location to reduce the need for trave
dependency on t he private aut onobi | e, facilitate
energy-efficient public transit systenms, and permt building
configurations which increase the efficiency of energy use.”

14pl an Goal 14, |Inplenentation Methods 1la, b and d provide

“Maintain joint nanagenent agreenents between the City of

Al bany and Linn and Benton Counties to ensure continued

protection and orderly devel opment of the urbanizing area in

conformance with the Conprehensive Plan. Such agreenents

shoul d i ncl ude:

"a. A mutual notification procedure for City or County
actions which affect the other jurisdiction.

"b. Concurrence between the City and County before any Plan
or zoning changes affecting the UG or urbanizable area
can occur.

"d. Methods to arrive at consensus between the City and
County regarding planning and developnent actions of
mut ual concern.”

Page 11
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The challenged decision addresses plan Goal 14,
Policies 11 and 15. The city's determ nation that the
proposal conplies with plan Goal 14, Policy 1llc, is as

foll ows:

"The subject property is less than five acres in
total area and is |located at |east one-half mle
in travel distance from any other comrercial site
which provides or is available to provide for

simlar commercial needs. No viable alternative
sites have been identified by the applicant, staff
review, or coments by affected parties. The

subj ect property is superior in respect to traffic
exposure to traffic flows and accessibility
because it is |located at the intersection of two
Maj or Col |l ector streets."” Record 19.

These findings are inadequate. The findings fail to
explain why other comercial sites within one-half nmle of
the subject property are inadequate to accommmpdate
nei ghbor hood comercial uses. The findings do not identify
the market area for analysis, as required by Goal 14, Policy
llc. Further, the findings are unresponsive to plan Goa
14, Policy 1lc because they sinply state no one pointed out
to the city decision naker any alternative sites. However
the burden of establishing conpliance wth approval

st andards belongs to the applicant. Forest Park Estate .

Mul t nomah County, 20 Or LUBA 319 (1990). The applicant

therefore nust carry the burden of establishing that there

are no viable alternative sites, as required by plan

Goal 14, Policy 11c. Once the applicant (or other
partici pants) provi des evi dence concerni ng potenti al
alternative sites and why they are not "viable,"” it is the

Page 12
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26
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28
29
30
31
32
33
34

city's responsibility to adopt findings identifying the
sites exam ned and to explain why those sites are not viable
alternative sites within the neaning of that policy.

The findings concerning plan Goal 14, Policy 15 state

t he foll ow ng:

"Changi ng the zoning of the subject property * * *
will provide an opportunity for North Al bany
residents in proximty to the proposed devel opnment
to mnimze the length of vehicle trips for the
frequently occurring needs typically offered by
nei ghbor hood commerci al enterprises.

"The proposed devel opnent is at the intersection

of two Major Collector streets, which nost |ikely
will be transit routes in the future, therefore
the proposed developnent wll support energy

efficient transit. * ok

"Changing the zoning of the subject property wll
provi de an opportunity for North Al bany residents
in proximty to the proposed developnment to
mnimze the length of vehicle trips for sone
frequently occurring needs such as gasoline, mlKk,
bread, etc. that are offered at convenience
st ores. The | ocation of the subject property at
the intersection of two Mjor Collector streets
maxi m zes the accessibility, and provides the
shortest trip for the nost residents.” (Enphasis
supplied.) Record 19.

Petitioners do not challenge these findings. However
petitioners do challenge the evidentiary support for the
above enphasized findings addressing the requirenent to
"facilitate energy-efficient public transit systens” in plan
Goal 14, Policy 15. No party identifies any evidence in the
record on the point. Therefore, we  nust sustain

petitioners' chall enge.
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Regarding plan Goal 14, Policy 12 and the above cited
plan Goal 14 inplenentation nmethods, we do not understand
the challenged decision to adopt any position concerning
t hem For the reasons explained in previous portions of
this opinion, it is for the <city to determne the
applicability of, and the proposal's conpliance with, those
plan provisions in the first instance. We may not adopt
such an interpretation for the city council.

The twelfth through fifteenth assignnents of error are
sust ai ned.

SI XTEENTH ASSI GNMENT OF ERROR

Petitioners argue the challenged decision violates
ADC 2. 550(5) because the proposed zone change does not "best
satisf[y] the goals and policies of the Conprehensive Plan."
As we understand it, petitioners also argue the proposal is
contrary to the purpose of the NC zoning district as stated

in ADC 4.020.15 Petitioners contend:

"Not only do Petitioners feel that this is an
i nappropriate site for [NC zoning], but contend
that the Respondent's concl usions are inconsistent
with the underlying policies of the Conprehensive
Pl an, express | anguage of the Conprehensive Plan

15ADC 4. 020 provides the NC zone is intended:

"* % * primrily for small areas of retail establishnents
serving frequently recurring nearby residents' needs in
convenient | ocations. The NC District is typically appropriate
to small clusters or service centers wthin residential
nei ghbor hoods. Generally, uses located within NC Districts
shoul d have as their primry nmarket area the population wthin
a one-half mle radius."
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and are in direct violation of the Policies of the
Conprehensive Plan and the Developnent Code."
Petition for Review 26.

Petitioners' argunments under this assignment of error
are unfocused and insufficiently developed and, for that

reason, do not warrant review. Deschut es Devel opnent Corp

v. Deschutes County, 5 Or LUBA 218, 220 (1982).

The sixteenth assignnent of error is denied.
SEVENTEENTH THROUGH TWENTI ETH ASSI GNMENTS OF ERROR

Under these assignnents of error, petitioners contend
t he proposal violates (1) ADC 2.550(3);16 (2) plan Goal 11;
(3) plan Goal 11, Policy 2; (4) plan Goal 11, Policy 3; and

(5) plan Goal 11, Inplenentation Measure 6.17

16ADC 2.550(3) provi des:
"Existing or anticipated services (water, sanitary sewers,
storm sewers, schools, police and fire protection) can

accompdat e potential developnment within the subject area
wi t hout adverse inpact on the affected service area.”

17pl an Goal 11 states it is the goal of the city to:

"Provide for public protection needs of all Albany's citizens
by mai ntaining high standards of police and fire protection."”

Pl an Goal 11, Policy 2 states it is the goal of the city to:

"Ensure that all developnment can be provided with adequate
police and fire protection."

Pl an Goal 11, Policy 3 states:
"Work with county, state and federal agencies to coordinate
i mprovenent of city and county law enforcenent and justice

servi ces."

Pl an Goal 11, |nplenentation Measure 6 requires the city to:

15
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| nt ervenors identify no findings concerning the
proposal's conpliance with plan Goal 11. Therefore, the
chal | enged deci sion nust be remanded for such findings.

Concerning the proposal's conmpliance with ADC 2.550(3),
the findings are inadequate. Regarding storm water

drai nage, the findings determ ne:

"The existing roadside ditches cannot accommodate
potential devel opnment on the subject property
wi t hout adverse inmpact on the affected service
area, unless the flow of storm water from the
subj ect property is limted to the flow rate that
has historically run off the property prior to
devel opnent." Record 16.

The challenged decision goes on to inpose the follow ng
conditi on of approval:

"The flow rate of storm water from any proposed

devel opnent on the subject property shall Dbe
limted to the flow rate that has historically run
off the site prior to devel opnent, until such tinme

as a public storm drainage system adequate to
accommodat e post-devel opnment runoff is in place."
| d.

In view of the fact that the subject property is currently
undevel oped, these findings and the quoted condition nake
very little sense. It may be the city wishes to defer a

determ nation of conpliance with ADC 2.550(3) to a |later

"Consider the long-range needs for fire and police protection
services such as:

"a. Determ ning facility needs and future | ocations.

"b. Est abl i shing strategies for i mpl enent ati on and
mai nt enance. "

Page 16



© 00 ~N oo o b~ w NP

N NN N NN R R R R R R R R R
o A W N B O © 0 N O OO M W N B O

proceedi ng. However, if the <city wshes to defer a
determ nati on of conpliance with ADC 2.550(3), at a m ni num
it nust identify in the challenged decision feasible
engi neering solutions to accommvpdate storm water runoff and
require that such solutions be in place oprior to

devel opnent. Bartels v. City of Portland, 20 O LUBA 303

(1990); see also Meyer v. City of Portland, 67 O App 274

678 P2d 741 (1984).

Fi nal |y, regar di ng police and fire services,
petitioners argue the record |acks evidentiary support for
the city's conclusion that police and fire services are
avail able to serve the subject property. We have reviewed
the evidence in the record cited by the parties, including
the countervailing evidence cited by petitioners. We
believe a reasonable decision maker could conclude as the
city did that police and fire services are available to
accommpdate the proposed developnent w thout an adverse

i npact on the affected service area. See 1000 Friends of

Oregon v. Marion County, 116 Or App 584, 842 P2d 441 (1992).

Ther ef or e, we deny petitioners' assignnents of error
alleging lack of evidentiary support for the findings of
conpliance with ADC 2.550(3) regarding police and fire
servi ces.

The seventeenth through twentieth assignnents of error

are sustained, in part.
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TVENTY- FI RST ASSI GNVENT OF ERROR

"The city's failure to fully consider and enact
appropriate assurances in response to docunented
concerns relating [to the] above goal violations
is reversible error.”

This assignnment of error is inadequately developed to

warrant review. Deschutes Devel opment Corp., supra.

The twenty-first assignnment of error is denied.
TVEENTY- SECOND AND TWENTY- THI RD ASSI GNMENTS OF ERROR
Petitioners ar gue t he chal | enged deci si on was
erroneously adopted as an energency ordinance and that this
deprived them of their substanti al right to seek a
referendum on the chall enged deci sion. However, intervenors
correctly point out that quasi-judicial |and use decisions

are not subject to referendum Dan G le and Associ ates,

Inc. v. Mclver, 113 O App 1, 831 P2d 1024 (1992).

Therefore, these assignnents of error provide no basis for
reversal or remand of the chall enged deci sion.

The twenty-second and twenty-third assignnments of error
are deni ed.

The city's decision is remanded.
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