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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DOROTHY E. LYON,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 94-165
LI NN COUNTY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
BEVERLY SM TH, VERNON SM TH, )
and JOHN MARBLE, )
)
| nt ervenor s- Respondent. )

Appeal from Li nn County.

Dorothy E. Lyon, Crawfordsville, filed the petition for
review and argued on her own behal f.

Thomas N. Corr, County Counsel, Albany; and Anne C.

Davi es, Eugene, filed the response brief. Wth them on the
brief was Harrang, Long, Gary, & Rudnick. Thomas N. Corr
argued on behalf of respondent. Anne C. Davies argued on

behal f of intervenors-respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 12/ 09/ 94
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner challenges a decision by the Linn County
Board of Comm ssioners denying approval of a 25-space
recreational vehicle park on approximately 8 acres of an
approxi mately 45-acre Exclusive Farm Use (EFU) zoned parcel.
MOTI ON TO | NTERVENE

Beverly Smth, Vernon Smth and John WMarble nobve to
intervene on the side of respondent. There is no opposition
to the nmotion, and it is all owed.
FACTS

The subj ect 45-acre parcel is bordered on the north by
t he Cal apooia River. Forested hills border the property on
the south and west. The portion of the property proposed
for devel opnent as a recreational vehicle park is |located in
t he sout heastern part of the property between the Cal apooi a
River and the forested hills to the south and west. The
property directly across the river from the proposed
recreational vehicle park, between H ghway 228 and the
river, is zoned Rural Center (RCT-2.5) and is developed with
rural residences and a county park. O her property north of
H ghway 228 and property adjoining the subject property to
the west are zoned EFU. The forested hills bordering the
property to the south and west are zoned Forestry

Conservati on Managenent (FCM.
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PRELI M NARY MATTERS

At oral argunment, respondent provided an oversized map
of the recreational vehicle park, as well as five original
phot ographs, photocopies of which appear at Record 52 and
53. Petitioner does not object, and the docunents shall be
consi dered part of the record.

Respondent also submtted a proposed supplenenta
record consisting of ten pages that respondent contends
i nadvertently were not copied and included when the record
was fil ed. Pages 24-26 and 39-45 of the record are copies
of only the front sides of the two-sided original pages.
The proposed supplenental record is conprised of copies of
t he back sides of those original pages.

Petitioner objects to allowng the record to be
suppl enented at oral argunent. Respondent’'s request to
suppl enent the record is not tinely, and is deni ed.

At or al argunent, intervenors offered an aerial
phot ograph with two overl ays. We understand this docunent
is the original of the map included at Record 38.
Petitioner objects to our consideration of the original
aerial photograph and overl ays.

Because a photocopy of +the aerial photograph was
included in the record, the nore | egible original from which

it was prepared is properly included in the record.1

1At oral argument petitioner offered a nunber of docunents that clearly
were not included as part of the record subnmtted by the county, and
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DECI SI ON

As we explained in Wyerhaeuser v. Lane County, 7 O

LUBA 42, 46 (1982):

"The proponent of a |land use change has a heavy
burden to prove the findings of fact and
conclusions in support of denial of the change

were not supported by substantial evidence. In a
typi cal denial case, the proponent nust prove the
deni al was erroneous as a mtter of | aw.

Jurgenson v. Union County Court, 42 O App 505,
600 P2d 1241 (1979). * * * It is not enough for
the proponent to introduce evidence supporting
affirmative findings of fact and conclusions on
all applicable legal criteria. The evi dence nust
be such that a reasonable trier of fact could only
say t he [ proponent ' s] evi dence shoul d be
bel i eved. "

We understand the chall enged decision to find that one
of the bases for denying petitioner's application is her
failure to carry her burden of proof with regard to two of
the requirenments of Linn County Zoning Ordinance (LCZO)
21.430(5). As relevant, LCZO 21.430(5) provides:

"x % *x * %

"(B) The use will not force a significant change
in accepted farm or forest practices on
surroundi ng | ands devoted to farm or forest

use. This criteria [sic] my be satisfied
t hrough the inposition of conditions. Any
respondents objected to our consideration of those docunents. The Board

refused to accept or consider those docunments. Sone of the docunents were
soils maps simlar to soils maps included in the record, but we could not
confirmthey are the same soils maps from which the photocopied soils maps
included in the record were made. In a post oral argunment letter to the
Board, petitioner conplains that the Board allowed the record to be
suppl emrent ed by considering an appellate court and LUBA decisions cited by
respondents. We may consider appellate court and LUBA decisions wthout
regard to whether they are included in the record.
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1 conditions so inposed shall be clear and
2 obj ecti ve.

3 "(C) The use will not significantly increase the
4 cost of accepted farm practices on
5 surrounding | ands devoted to farm or forest
6 use. This criteria [sic] may be satisfied
7 through the inposition of conditions. Any
8 conditions so inposed shall be clear and
9 obj ecti ve.
10 "% * * * *x "2
11 The board of comm ssioners found petitioner failed to

12 carry her burden to denonstrate the proposal wuld be
13 conpatible with, and would not interfere with, existing farm

14 and forest practices in the surrounding area.

15 Petitioner's fourth assignment of error is as foll ows:

16 "The Linn County Board of Conm ssioners erred in

17 not identifying the surrounding farm uses nor

18 identifying substantial evidence as to why the

19 proposed RV park would cause a significant change

20 in these farm practices or the cost of the

21 practices. [Berg v. Linn County, 22 Or LUBA 507

22 (1992)]."3 Petition for Review 3.

2These standards essentially replicate statutory limts on certain

nonfarm uses in EFU zones. ORS 215.296 allows approval of certain nonfarm
uses only where it can be found the use will not:

"(a) Force a significant change in accepted farm or forest
practices on surrounding |ands devoted to farm or forest
use; or

"(b) Significantly increase the cost of accepted farm or
forest practices on surrounding |ands devoted to farm
use."

3While petitioner's petition for review includes five assignments of
error, neither the fourth assignnment of error nor any of the other
assignments of error is supported with argunent, as required by our rules.
OAR 661-10-030(3)(d). At oral argunent, petitioner stated she intended
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The county f ound t hat al l ow ng a conmmer ci al
recreati onal devel opnent on the south side of the Cal apooi a
Ri ver would conpromse the river's function as a buffer
separating farm and forest uses to the south of the river
from the rural residential and recreational uses to the
north of the river. The county found that sheep and cattle
are raised on surrounding farns and that canpers' dogs
chasing |livestock would pose a conflict. The findings also
note that a farmer expressed concern that snoke and dust
associated with his farmng operation would conflict with
t he proposed recreational vehicle park. Finally, the
findings note petitioner's wllingness to take steps to
mnimze potential conflicts, but point out it cannot be
assunmed petitioner will own the park in the future and that
"some guests' behavior is beyond the best efforts of a park
operator." Record 4. These findings are adequate to
denonstrate why the county believes the proposal does not
conply with LCZO 21.430(5)(B) and (C).

Had the county decided petitioner carried her burden
with regard to conpliance with LCZO 21.430(5)(B) and (C), it
woul d have been required to identify the proposal's effects
on relevant farm practices with greater particularity than

is found in the above described findings. Bl osser v.

Yamhi Il County, 18 O LUBA 253, 270 (1989); Sweeten V.

docunments fromthe record attached to her petition for review to constitute
her argunent.
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Cl ackamas  County, 17 O LUBA 1234, 1247-48 (1989);

Billington v. Polk County, 13 O LUBA 125, 131-32 (1985);

Stefansky v. Grant County, 12 O LUBA 91, 93-94 (1984);

Resseger v. Clackamas County, 7 Or LUBA 152, 155-57 (1983).

However, as respondents correctly note, it is petitioner who
has the burden of proof concerning conpliance with these
st andar ds. It is petitioner who nust identify the rel evant
accepted farm and forest practices and produce evidence
showi ng those practices will not be significantly changed
and that the costs of those accepted farm practices will not
be significantly increased.

Wth regard to petitioner's evidentiary challenge, the
evidence cited by petitioner at oral argunent does not
establish as a matter of |law that LCZO 21.430(5)(B) and (C)
are satisfied. Therefore, the board of comm ssioners'
decision that petitioner failed to carry her burden wth
regard to those standards is supported by substanti al

evi dence. See Jurgenson v. Union County Court, supra, 42 O

App at 510.

Petitioner's remaining assignments of error challenge
other aspects of the board of county conm ssioners'
deci sion. However, because we have already sustai ned one of
t he bases given by the board of county conmm ssioners for
concl udi ng the request nust be denied, even if petitioner is
correct that the other bases for denial are defective in

sonme way, that would not provide a basis for reversing or
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remandi ng the decision. A single sustainable basis for

denying a request for l|and use approval is sufficient.

1
2
3 Reeder v. Clackamas County, 23 Or LUBA 583 (1992).
4

The county's decision is affirnmed.
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