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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FRI ENDS OF CEDAR M LL

Petitioner,
LUBA No. 94-142
VS.
FI NAL OPI NI ON

WASHI NGTON COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Washi ngton County.

Peggy Hennessy and J. Kristen Pecknold, Portland, filed
the petition for review Wth themon the brief was Reeves,
Kahn & Eder. Peggy Hennessy argued on behalf of petitioner.

David C. Noren, Assistant County Counsel, filed the
response brief and argued on behalf of respondent.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RMED 01/ 04/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeal s an or di nance amendi ng t he
acknowl edged county conprehensive pl an.
FACTS

The acknowl edged county conprehensive plan shows a
proposed 5-lane mnor arterial along NW 112th Avenue
connecting NW Cornell Road and Sunset H ghway. The
chal | enged ordi nance anends the acknow edged conprehensive
plan to show the proposed arterial as a 3-lane m nor
arterial and to relocate approximtely the northern two-
thirds of the proposed 3-lane mnor arterial west to
uni nproved NW 113th Avenue. The relevant facts are set

forth in respondent's brief:

"Since at | east 1966, Washi ngt on County
Transportation Plans have identified a need for,
and shown, a north-south connection along N W
112t h Avenue between the Sunset H ghway and N W
Cornell Road. Throughout this time, N W 112th
has been an uninproved county road right-of-way.
In 1982, Metro adopted the Regional Transportation
Plan (RTP) including this proposed roadway as a
m nor arterial of 'regional significance.’

"In 1983, Washington County adopted the Cedar

Hlls/Cedar MII Comrunity Plan which included
this roadway. In 1988, the Washington County
Transportation Plan was adopted. This set forth
the Functional Classification System Map show ng
this facility as a five-lane mnor arterial. I n

addition, the roadway was included on the adopted
Roadway | nprovenents Projects Map. Each of these
pl ans has been acknow edged by t he Land
Conservation and Devel opnent Comm ssion.
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"In 1990, the proposed facility was included in
Ordi nance No. 382, which amended the conprehensive
plan to adopt a Public Facilities Plan in
accordance with the Public Facilities Planning
Rul e.

"Also in 1990, the board of conmm ssioners directed
staff to begin an alignnent study for a
north/ south connecti on. A st udy area
approxi matel y 450 f eet w de was sel ected
enconpassing the existing NW 112th right-of-way.
A ten-nmenber Citizens Advisory Commttee (' CAC)
was established to study roadway alternatives.
This group nmet formally 10 tines. In addition
numer ous nei ghborhood neetings and open houses
were conducted to solicit review and input on

al ternatives. Three newsletters were nmailed
(3500) total. The CAC had access to county staff
resources as well as a team of engineering and

ot her consul tants.

"On Cctober 24, 1991, the CAC adopted a
recommendati on proposing that the alignnent of the
roadway be shifted sonmewhat from the existing
uni nproved right-of-way. The CAC al so recomended
a three-lane facility with bicycle and pedestrian
facilities and called for provision of additional
open space. The CAC requested and received input
from these resources regarding a 'no  build
alternative' and regarding alternative routes to
t he west (proposed 119th) and the east.

"On May 9, 1994, after extensive further analysis,

Ordi nance No. 450 was introduced. Over 1100
public hearing notices describing the ordinance
were mailed to interested parties. Di spl ay

adverti senents were published in area newspapers.

"Public hearings were held by the planning
conm ssion on June 1, and June 15 and by the board
of comm ssioners on June 28 and July 12, 1994, at
which time Ordinance No. 450 was adopted. The
board of conm ssioners continued the June 28
hearing in part at the request of petitioner's
attorney. * * *" (Record citations omtted.)
Respondent's Brief 6-8.
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FI RST ASSI GNMENT OF ERROR

The county followed procedures governing |egislative
conprehensi ve plan anendnents. Petitioner contends the
chal | enged ordinance is a quasi-judicial |and use deci sion,
and that the county commtted procedural error by failing to
followits Type IIl, quasi-judicial |and use decision making
procedures. ORS 197.835(7)(a)(B).1

The appropriate inquiry for determning whether a
decision is quasi-judicial or legislative is set out in

Strawberry Hill 4-Weelers v. Benton Co. Bd. of Conm, 287

O 591, 602-03, 601 P2d 769 (1979). In that case, the
Oregon Supreme Court identified three factors to be
considered in determning whether a |ocal gover nnent

decision is quasi-judicial:

1. Is "the process bound to result in a
deci si on?"
2. Is "the decision bound to apply preexisting

criteria to concrete facts?"

3. Is the action "directed at a closely
circunscri bed fact ual situation or a
relatively small number of persons?”

As far as we can tell, the county was not bound to nmake

a decision in this matter (factor 1). The county could at

lUnder ORS 197.835(7)(a)(B), this Board is required to reverse or renmand
a deci sion where the decision nmaker

"Failed to follow the procedures applicable to the matter
before it in a manner that prejudiced the substantial rights of
the petitionery.;"
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any time have stopped the proceedings that |led to adoption
of Ordi nance No. 450.

As is the case with all conprehensive plan anendnents,
whet her the anmendnent is legislative or quasi-judicial, the
deci sion was bound to apply the statew de planning goals
(factor 2). In addition, as explained below, a nunber of
county conprehensive plan provisions also apply. However,
as respondent correctly notes, although relocating the
proposed mnor arterial and revising its existing mnor
arterial designation is subject to the statew de planning
goal s and conprehensive plan standards, a significant anount
of policy-mking discretion is also involved. Because | and
use decision making in the future likely will be affected by
the mnor arterial location and designation challenged in
this appeal, the challenged decision effectively establishes
or affects criteria that will guide land use decisions in
the future.

The proposed mnor arterial extends nore than 2,400
feet and affects nore than forty properties. Certainly, the
decision affects a relatively small area and a relatively
smal |l nunber of people as conpared to the entire county.
However, as the chall enged decision points out, the m nor
arterial at issue will accommopdate approximately 17,000 to
18,000 trips per day and is identified on Metro's Regi onal
Transportation Plan as a Mnor Arterial of Regi ona

Signi ficance. While the question is a close one, we
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concl ude the chall enged deci si on does not involve "a closely
circunscri bed factual situation or a relatively small nunber

of persons” (factor 3). See Leonard v. Union County, 24 O

LUBA 362, 367-68 (1982) (conprehensive plan and text
anmendnents and anended plan and |and use designations for
Si X separate properties are | egislative).

Applying the Strawberry Hill factors as a whole, as

required by Estate of Paul Gold v. City of Portland, 87 O

App 45, 740 P2d 812, rev den 304 Or 405 (1987), we concl ude
the county correctly treated the challenged decision as a
| egi sl ative decision. In our view, the relatively |arge
area and nunber of people affected, and the role the
chall enged decision will play in other |and use decisions
affected by the public facility that is the subject of the
chal l enged decision, are sufficient to justify viewi ng the
chal l enged decision as legislative in nature.

Finally, even if the challenged decision were properly
viewed as quasi-judicial in nature, the only prejudice to
its substantial rights petitioner alleges as a result of the
county's following legislative rather than quasi-judicial
procedures is inadequate tine in which to prepare its case.
W agree wth respondent that the procedures actually

followed by the county in this matter provided petitioner
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anple time in which to review materials and submt
t esti nony. 2

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Statew de Planning Goal 1 (Citizen Involvenent) is:

"To develop a citizen involvenent program that
insures the opportunity for <citizens to be
involved in all phases of the planning process.”

Washi ngton County Conmprehensive Framework Plan (CFP)
Policy 2 (Citizen Involvenent) and Washington County
Transportation Plan (TP) Policy 17.0 (Transportation
Pl anni ng Coordination Policy) require opportunities for
citizen i nvol venent in t he county's transportation
pl anni ng. 3

The ordinance challenged in this appeal was initiated

on May 9, 1994. The planning staff report was issued My

2At the June 28, 1994 hearing before the board of county conmmi ssioners,
petitioner requested a continuance to respond to new information. The
public hearing was continued until July 12, 1994. Petitioner does not
explain why this continuance was inadequate to allow it to prepare and
present its case in this matter

3CFP Policy 2 provides:
"[E]l ncourage citizen participation in all phases of the
pl anni ng process and * * * provide opportunities for continuing
i nvol vemrent and effective communication between citizens and
their County governnent."

TP Policy 17.0 provides:

"[Cloordinate [county] transportation planning wth | ocal

regional, state, and federal agencies and * * * provide
opportunities for <citizens to participate in the planning
process."
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26, 1994 and followi ng public hearings before the planning
comm ssion and board of comm ssioners, the challenged
ordi nance was adopted on July 12, 1994. In view of the
Il engthy planning history of this north-south connector,
petitioner contends the county's [imtation of its
consideration of alternatives to a 450-foot study area and
proceeding to a decision six weeks after the staff report
was first made available violates the spirit of Goal 1 and
t he above noted plan policies.

The county adopted findings which explain the planning
process it followed 1in this matter. Record 29-32
Petitioner does not challenge those findings. W cannot say
adopting a decision six weeks after the planning staff
report was first made available, in and of itself, violates
Goal 1 or the cited plan policies. As the findings explain,
a great deal of <citizen involvenent and participation
preceded the issuance of the planning staff report on May
26, 1994.

Wth regard to petitioner's contention that the county
inmproperly limted its consideration of alternatives, the
NW 112t h Avenue Alignnment Study dated January 1993 does
identify a 450-foot wi de corridor study area centered on NW
112t h Avenue. However, that study explains that a "no build
option" was included in the analysis. In addition, a

Novenber 21, 1991 staff report explains alternatives outside
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t he 450-foot corridor, including NW 119th to the west, were
consi der ed.

We fail to see how the county's planning effort in this
matter violates Goal 1, CFP Policy 2 or TP Policy 17.0.

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner contends the challenged decision fails to
denonstrate a public need for the plan anendnent and
viol ates Statew de Planning Goal 2 (Land Use Pl anning), CFP
Policy 3 and TP Policy 17.0.4

A Publ i c Need

Citing Fasano v. Washington Co. Comm, 264 Or 574, 581,

507 P2d 23 (1973), petitioner contends the record in this
matter fails to establish "a public need for the anmendnent
[or] a showing that need wll be best served by the
amendnment . " Id. at 583-84. The Fasano public need

requi rement applied to quasi-judicial zoning map anendnents;

4Goal 2, Part |, states the follow ng planning goal

"To establish a |and use planning process and policy franmework
as a basis for all decisions and actions related to use of |and
and to assure an adequate factual base for such decisions and
actions."

CFP Policy 3 and TP Policy 17.0 both require that the county coordinate its
land use planning efforts. TP Policy 17.0 is quoted supra at n 3.
CFP Policy 3 provides:

"[E]ffectively coordinate [county] planning and devel opnent
efforts with federal, state, and other |ocal governnents and
special districts to ensure that the various prograns and
activities undertaken by these bodies are consistent with the
County Conprehensive Plan."
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the challenged decision is a |egislative conprehensive plan
text and map anendnent. In any event, the Fasano "public
need" requi r ement no | onger applies, unl ess | ocal
governnments include a requirenent for such a showng in
their conprehensive plan or |and use regulations. Neuberger
v. City of Portland, 288 Or 155, 170, 603 P2d 771 (1979),

rehearing den 288 Or 585 (1980); Neste Resins Corp. v. City

of Eugene, 23 O LUBA 55 (1992); Von Lubken v. Hood River

County, 19 Or LUBA 404, rev'd on other grounds 104 O App

683 (1990), adhered to 106 Or App 226 (1991). Petitioner

cites no plan or code requirenment that the county establish
a public need for the changed alignnent, and we do not
consi der petitioner's "public need" argunents further.

Thi s subassi gnnent of error is denied.

B. Adequat e Factual Base

The county's decision is based, in part, on "a
Transportation Analysis dated January 1993 (Record 516), a
Wetland and WIldlife Habitat Inventory and Assessnent
(Record 267), Prelimnary Hydrogeologic and Geotechnical
Report (Record 249) and Hydrology Hydraulics and Wter
Quality Report (Record 242)." Petition for Review 11.
Petitioner <contends these reports are insufficient +to
satisfy the Goal 2, Part | requirenent for an adequate
factual base. See n 4, supra.

Petitioner contends the Transportation Analysis is

i nadequat e because it does not consider a broad enough array
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of alternatives. Petitioner criticizes the ~county's
reliance on the Prelim nary Hydrogeol ogic and Geotechni cal
Report, because it is prelimnary and nore than three years
ol d. Petitioner challenges the Hydrol ogy, Hydraulics and
Water Quality Report because it is short, calls for nore
study, and fails to address a |arge wetland pond adj oi ning
the project area to the south. Petitioner also criticizes
t he Hydrol ogy, Hydraulics and Water Quality Report because
it makes no concl usions.

As noted earlier, in a prior analysis, the county did
consider alternatives beyond the 450-foot corridor study
area established in the January 1993 Transportation
Anal ysi s. The factual base for the challenged decision is
not confined to the four studies identified by petitioner
and petitioner's criticisns of the four reports do not
establish the <challenged decision |acks the "adequate
factual base" required by Goal 2, Part 1I.

Thi s subassi gnnent of error is denied.

C. Coor di nation

I n Waugh v. Coos County, 26 Or LUBA 300, 314-15 (1993),

LUBA held that the county was obligated to respond in its
findings to concerns expressed by the Oregon Parks and
Recreation Departnment concerning the plan map anendnent at
issue in that case. Citing Waugh, petitioner contends the
county simlarly failed to respond to concerns expressed by

state, federal and regional agencies in this case and, for
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that reason, failed to satisfy its obligations under Goal 2,
CFP Policy 3 and TP Policy 17.0 to coordinate with those
agenci es.

There is an inportant difference between the state
agency comments in Wugh, which triggered a coordination
requi renment that the concerns expressed by the agency be
addressed in the county's findings, and the agency coments
relied upon by petitioner in this case. Petitioner relies
on (1) a letter froma U S Fish and Wldlife Service field
supervisor to petitioner, (2) a letter from an unidentified
Oregon Departnent of Fish and WIldlife staff person to

petitioner, and (3) certain concerns raised by an individual

Metro council or. The first two of these docunents are
directed to petitioner, not to the county. These letters
may provide a basis for rai sing substantive issues
concerning the deci sion. However, because the letters are

not directed to the county, they do not trigger a
coordi nation obligation wunder Goal 2 or the cited plan
pol i ci es. The concerns expressed by the individual Metro
councilor do not purport to be expressed by Metro itself
and, simlarly, do not trigger a coordination obligation on
the part of the county.

Thi s subassi gnnent of error is denied.

The third assignnment of error is denied.
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FOURTH ASSI GNMENT OF ERROR

Petitioner challenges the county's findings concerning
Goal 5 (Open Spaces, Scenic and Hi storic Areas, and Natural
Resources) and vari ous plan provisions adopted by the county
to inplenment Goal 5.

A Goal 5

Goal 5 requires that the county "conserve open space
and protect natural and scenic resources.” The Goal 5
adm ni strative rule (OAR Chapter 660 Division 16) sets out a
process whereby |ocal governnents are to inventory Goal 5
resources, identify conflicting uses and assess the inpacts
of those conflicting uses, and devel op programs to prohibit,
limt or allow those conflicting uses in a mnner that
achieves the goal of conserving and protecting the

i nventoried resources. See DLCD v. Yanmhill County, 17 O

LUBA 1273, 1279-80, aff'd 99 Or App 441 (1989).

As previously noted, the county's conprehensive plan
has been acknow edged and, therefore, is in conpliance with
Goal 5 as a matter of [|aw Nevert hel ess, Goal 5 applies
directly to the challenged decision because it amends the
acknow edged pl an. ORS 197.175(2)(a); 197.835(4); Von
Lubken v. Hood River County, 22 O LUBA 307, 313 (1991).

However, in adopting postacknow edgnent plan anmendnents
(other than anmendnents to the Goal 5 inventory itself), the
county is entitled to rely on its acknow edged Goal 5

i nventory. Urquhart v. Lane Council of Governnents, 80 O
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App 176, 721 P2d 870 (1986); Waugh v. Coos County, 26 O

LUBA 300, 310 (1993); Davenport v. City of Tigard, 22 O

LUBA 577, 586 (1992). To the extent a proposed
post acknowl edgnent plan anendnent affects an inventoried
Goal 5 resource; Goal 5 applies, and its requirenents nust

be addressed and sati sfi ed. Welch v. City of Portl and,

O LUBA _ (LUBA No. 94-133, Decenmber 21, 1994). On the
ot her hand, i f the proposed postacknow edgnent pl an
amendnment does not affect inventoried Goal 5 resources, Goal
5 does not apply and need not be addressed.

The chal |l enged deci sion addresses Goal 5 as foll ows:

"The only Significant Natural Resource that this
pl an anmendnment encounters is a tributary of
Johnson Creek near NW Copel and. This area is
designated as Water Areas, Wtlands and Fish and
Wldlife Habitat. The CFP and Cedar Hill s/ Cedar
M1l Community Plan contain policies, inplenmenting
strategies, and design elenments relating to Goal 5
resources. As indicated in General Design Elenent
No. 1 of the Cedar Hills/Cedar MIIl Comrunity Pl an
and the Barnes Peterkort Sub-area Design Elenment,
these policy statements are inplemented by the
provi sions of the Community Devel opnent Code which
provides [sic] for road crossings over such
resource sites." Record 24.

Petitioner does not directly challenge the above quoted
findi ngs. I nstead, petitioner contends the "statenment in
the Findings that 'the only significant Natural Resource
that this plan amendnent encounters is a tributary of
Johnson Creek near NW Copeland' * * * ignores the evidence

submtted by petitioner and even the reports relied on by
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Respondent . "> Petition for Review 17-18. Petitioner's
entire Goal 5 argunent appears to be based on the county's
failure to consider inpacts of the challenged roadway on
resource sites that are not included on the county's Goal 5
resource site inventory.

The above quoted findings state the county identified

only one inventoried Goal 5 resource site as inpacted by the

chal | enged deci sion. Petitioner does not challenge the
adequacy of the county's Goal 5 findings concerning that
inventoried resource site, and we do not understand

petitioner to contend there are other inventoried Goal 5

resour ces i npact ed by t he chal | enged deci sion. ¢
Petitioner's argunent focuses on resource sites it believes
should be included on the county's acknow edged Goal 5
inventory and, therefore, should be considered in this
proceedi ng. Those argunents may be appropriate in periodic
review, but they are not properly presented in this

post acknowl edgnent plan anendnment proceeding. Ur quhart v.

Lane Council of Governnents, supra.

As the county's findings point out, the Cedar

Hlls/Cedar MII Community Plan and the Barnes Peterkort

SThere is evidence in the record that the proposed roadway may cross or
affect wetland and wupland wildlife habitats that apparently are not
i ncluded on the county's acknowl edged Goal 5 resource inventory.

6To the extent petitioner does make such a contention, it is not
sufficiently devel oped to warrant review.
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Sub-area Design Elenents state they are to be inplenented
"consistent with the provisions of the Community Devel opnment
Code" which specifically allow road crossings over certain
Goal 5 resource sites.’ In view of our disposition of
petitioner's Goal 5 argunents, we do not consider the
county's position that because the acknowl edged CDC
provi si ons concerning Significant Natural Areas allow road
crossings in riparian zones and significant water and
wetland areas, no further Goal 5 inquiry 1is required

concerning potential inpacts the new roadway alignnment may

have on such i nventori ed ar eas when anmendi ng the
acknowl edged pl an. See Bicycle Transportation Alliance V.
Washi ngton Cy, 127 O App 312,  P2d (1994
(addressing comunity plan |anguage simlar to that

identified in the above findings but |leaving this question
open) .

Thi s subassi gnnent of error is denied.

7Cedar Hills/Cedar MI|I Community Plan, General Design Elenent No. 1(b)
is set out in full, infra, under subassignnent of error D

As rel evant, CDC 422-3.3(A) provides:
"No new or expanded alteration of the vegetation or terrain of
the Riparian Zone * * * or a significant water area or wetland

* * * shall be allowed except for the follow ng:

"(1) Crossings for streets, r oads or ot her public
transportation facilities.

"(2) Construction or reconstruction of streets, roads or other
public transportation facilities.

"x % *x * %"
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B. CFP Policies 6 and 10

Petitioner argues the chall enged decision violates CFP
Policies 6 and 10, which require that water quality be
preserved and inproved and that significant natural areas be
protected and enhanced. 8

The county adopted findings addressing these plan
pol i ci es. Those findings first explain that the policies
are inplenmented through plan inplenenting strategies. The
i mpl enenti ng strategies t hensel ves and t he findi ngs
interpreting and applying the policies make it clear the
county does not interpret the above policies to inpose the
absolute "preserve and inprove" and "protect and enhance"
requi renents petitioner apparently believes these policies

require.?®

8CFP Policies 6 and 10 provi de:

"[P]reserve and inprove the quality of water resources." CFP
Policy 6.
"[Plrotect and enhance significant natural areas.” CFP
Pol i cy 10.

9For exanple, CFP Policy 6, Inplementing Strategy a provides "[l]imt
the renoval of natural vegetation along river and stream banks,
particularly in locations identified as Significant Natural Areas in
Comunity Plans." CFP Policy 10, Inmplenenting Strategy a states the county
will:

"[i]dentify Significant Natural Resource Areas and directions
for their protection or developnent in Conmunity Plans. Those
directions shall assure that the unique values of Significant

Natural Resources can be examined and that all reasonable
methods for their preservation can be pursued prior to
devel opnent." (Enphasis added.)
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We conclude the county acted within its interpretive
authority in concluding the nmeasures identified in the
findings are sufficient to reduce or mtigate the inpacts of
the disputed roadway realignnent on water quality and
significant natural areas such that CFP policies 6 and 10

are satisfied. Gage v City of Portland, 318 O 478, __ P2d

_(1994); dark v. Jackson County, 313 Or 508, 836 P2d 710

(1992).

Thi s subassi gnnent of error is denied.

C. CFP Policies 33, 34 and 35

CFP Policies 33, 34, and 35 concern the provision and
| ocati on of parks, open space and recreation facilities, and
express a policy in favor of working with the Tualatin Hills
Par ks and Recreation District, cities and schools districts

in planning for such facilities and services. 10

10CFP Policies 33, 34, and 35 provide

"[El nsure that residents of its urban unincorporated areas are
provided with adequate open space and park facilities and
services." CFP Policy 33.

"[E]l ncourage the location of parks, open space and recreation
facilities so as to define and inmplement the County-w de
devel opnent concept, County policies and conmunity plans."”
CFP Policy 34.

"[Work with [Tualatin Hills Parks and Recreation District] and
the cities and school districts in conprehensive planning for
open space and recreation facilities and services for the
County." CFP Policy 35.
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The county adopted findings expl ai ni ng how it
interprets and applies these policies and applying the
di sputed policies to the subject plan anmendnent. Anong

other things, those findings explain the proposed facility

wi |l provide both pedestrian and bicycle transportation and
access to natural areas and transit facilities. The
findings point out the proposed |inear open space

pedestrian and bicycle facility wll be subject to
addi ti onal review W th opportunities for public

participation in the future and is conceptual at this plan
amendnent st age.

Petitioner conplains the open space, pedestrian and
bi cycl e aspects of the amendnent are too nebul ous, do not
identify wth certainty who wll be responsible for
operating the facility, and could be deleted in the future
in favor of additional traffic |anes.

The first two criticisnms are insufficiently devel oped
and do not show the challenged anendnent fails to conply
with these generally worded plan policies. Petitioner's
final argument (i.e. that the proposed facility may be
changed in the future to include additional travel lanes in
place of the I|inear open space, pedestrian and bicycle
facility) provides no basis for reversing or remanding the
decision challenged in this appeal. Such changes to the

proposed facility would require a plan anmendnent and a
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denonstration that the altered facility conplies with the
cited plan policies.
Thi s subassi gnnent of error is denied.

D. Cedar Hills/Cedar MII Community Plan, General
Desi gn El ement 1(b)

As relevant, Cedar Hills/Cedar MIIl Comrunity Plan,

General Design Element No. 1 provides:

"In the design of new devel opment, flood-plains

dr ai nage hazar d ar eas, streans and their
tributaries, riparian and wooded areas, steep
sl opes, scenic features, and powerline easenments
and rights-of-way shall be

" * * * %

"b) Preserved and protected consistent with
provi sions of the Community Devel opnment Code
to enhance the economc, social, wldlife,
open space, scenic and recreation qualities
of the communityp.;"

The county's findings state this Design El enent nust be
interpreted and applied in context with other applicable
pl an policies. The findings explain that the above Design
El ement requirement for "protection and preservation” of the
cited resources nmust be balanced with the existing plan's
provisions calling for construction of a connecting roadway
bet ween NW Cornell and NW Barnes Roads along NW 112th and
across these resources. The findings explain these policies
are balanced through application of the relevant CDC
pr ovi si ons.

The findings addressing this Design Elenent go on to

explain that the challenged realignnment "reflects a bal ance
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of provi di ng sufficient capacity for i ncreasi ng
transportati on needs and the preservation of open space and
natural features.” Record 66. The findings also point out

that refinenments were required to address issues raised

during the |l|ocal proceedings "and to |imt inpacts to
natural features." Record 66.

Petitioner sinply contends "limting inpacts is not
preserving, protecting and enhancing."” Petitioner's

argunments under this subassignnment of error neither directly
address nor sufficiently challenge the county's findings.
We conclude the county acted wthin its interpretive
discretion in interpreting and applying Cedar Hills/Cedar
M1l Community Plan, General Design El enment No. 1(b).

Thi s subassi gnnent of error is denied.

The fourth assignment of error is denied.
FI FTH ASSI GNMENT OF ERROR

Petitioner contends the challenged decision violates
Statewi de Planning Goal 6 (Air, Wter and Land Resources
Quality) and CFP Policies 4 and 6.11

11Goal 6 is "[t]o mmintain and inprove the quality of air, water and
| and resources of the state. CFP Policy 6 is quoted, supra, at n 8  CFP
Policy 4 provides:

"[Slupport efforts to control enissions of air pollutants in
the county and region, and attenpt to limt the adverse inpacts
of air pollution resulting from devel opnent."
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A Goal 6
Petitioner's entire argunent regarding Goal 6 is as

foll ows:

"Petitioner raised issues as to the quality of the

air, water and |and resources. Goal 6 requires
that these resources be nmintained and inmproved.
The Fi ndi ngs I nadequat el y refer to t he

Respondent's Acknowl edged Plan and mke a very
cursory reference to biofilter swales and noise
barriers.” Petition for Review 21

The county's references to biofilter swales and noise
barriers in its findings under Goal 6 are cursory. However,
ot her parts of the decision discuss the biofilter swal e and
noi se barrier requirements in nore detail. |In addition, the
county's  Goal 6 findings incorporate other findings
addressing plan policies that were adopted to protect the
sane resources protected by Goal 6. Petitioner nakes no
attempt in its argunents concerning Goal 6 to challenge the
adequacy or evidentiary support for those findings. For
t hat reason, we reject this subassignnent of error

B. CFP Policy 4

Petitioner's entire argunent under this subassignment

of error is as follows:

"Petitioner submtted testinony that the NwW
112t h/ 113th alignment wll encourage additional
vehicle trips and increase air pol lution."
Petition for Review 21.

The findings adopted by the county explain the disputed
alignment will reduce traffic delay and congestion and

thereby mnimze air quality inpacts. The findings also
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state that by providing a nore direct connection through the
Cedar M 11 area, out-of-direction travel in year 2010 w ||
be reduced by approximately 1,500 ml|es per day, which wll
inprove air quality regionally. The findings go on to point
out the proposed facility is included in Metro's Regional
Transportation Plan, which is adopted to conply with the
federal Clean Air Act air quality standards and that
additional review of this facility for air quality inpacts
will be conducted during subsequent review required under
the CDC. Finally, the findings incorporate findings adopted
to address other CFP policies.

Petitioner mkes no attenpt to challenge the above
findings or explain why those findings are inadequate to
denonstrate conpliance with CFP Policy 4. For that reason,
t his subassi gnnent of error is denied.

C. CFP Policy 6

As petitioner notes, the county's findings under CFP
Policy 6 point out biofilter swal es and wetponds, which are
required under the challenged decision, "have been
denmonstrated to be effective in the renoval of sone forns of
stormvat er pol lutants.” Record 36. Petitioner contends
that in view of the significant natural area and unique
wldlife habitat present, this finding is inadequate to
denonstrate conpliance with Goal 6, and CFP Policies 4 and

6.
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The findings adopted by the county addressing CFP
Policy 6 discuss the kinds of pollutants that can be
effectively renoved by bioswales. The findings conclude
"biofilter swales are considered the nobst appropriate water
quality mtigation nmeasures because they mnimze the
spatial requirements for stornmwater treatnents.”" Record 37.
The county also found that additional review of water
resources inmpacts would occur during subsequent review of
t he proposed road devel opnent under the CDC. Finally, the
county incorporated findings addressing five other CDC
policies in support of its conclusion that CFP Policy 6 is
satisfied by the disputed plan anmendnent. Petitioner does
not specifically challenge the findings described above and,
in the absence of such a challenge, we conclude the county's
findings concerning CFP Policy 6 are adequate.

Thi s subassi gnnent of error is denied.

The fifth assignnment of error is denied.

SI XTH ASSI GNMENT OF ERROR

Petitioner contends the findings adopted by the county
addressing Goals 11 (Public Facilities and Services) and 12
(Transportation), CFP Policies 4, 32 and 39, and TP Policies
9.0, 12.0 and 14.0 are inadequate to denonstrate the
chall enged proposal 1is consistent with those goals and

pol i ci es.
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A. CFP Policy 4

Petitioner does not specifically attack the findings
adopted by the county to address CFP Policy 4.12 Petitioner
criticizes the county's reliance on what petitioner refers
to as "outdated studies" and cites testinony presented by
petitioner that the <challenged decision wll encourage
vehicular traffic and di scourage alternative transportation.

The county findings specifically addressing CFP Policy

4 explain the county believes the proposal wll reduce
"out-of-direction travel in year 2010," inprove traffic flow
and inmprove air quality. Record 33- 34. As noted earlier,

in addressing CFP Policy 4, the county also adopted other
findings by reference. Wthout a nore focused attack on the
county's findings, petitioner fails to denonstrate the

chal l enged decision violates CFP Policy 4. See Deschutes

Devel opment v. Deschutes Cy, 5 Or LUBA 218, 220 (1982).

Petitioner's claim that the studies the county relied upon
are outdated is simlarly undevel oped.

Thi s subassi gnnent of error is denied.

B. CFP Policy 32 and TP Policy 9.0

The county found the proposed roadway is properly
classified as a mnor arterial. Petitioner argues the

chal | enged realignment violates CFP Policy 32 and TP Policy

12CFP Policy 4 is quoted and discussed under subassignment of error B of
the previous assignment of error. As we noted, the county adopted findings
specifically addressing this policy and by reference adopted findings
addressing rel ated conprehensive plan policies.
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9.0 because the roadway will in fact operate as a nmjor
arterial.?13 In addition, petitioner contests the county's
characterization of the chall enged action as a "realignnent”
of an existing planned mnor arterial. Petitioner contends
t he chal | enged deci si on changes t he functi onal
classification of the affected portion of NW 113th Avenue

which is presently an uninproved | ocal street.

Petitioner also makes both of the above argunents under
the seventh assignment of error, and we reject those
arguments infra. Petitioner does not specifically explain
how either of these argunents denobnstrates a violation of
CFP Policy 32 or TP Policy 9.0. Nei t her does petitioner
specifically challenge the findings adopted by the county
explaining why it believes the challenged action conplies
with CFP Policy 32 and TP Policy 9.0. We therefore deny
t hi s subassi gnnent of error.

C. CFP Policy 39 and TP Policy 12.0

CFP Policy 39 states the county is "to establish a
bal anced and an efficient transportation system which

i nplements the land use plan and is designed to mnimze

13As rel evant, CFP Policy 32 and TP Policy 9.0 provide

"[Rlegulate the existing transportation system and * * *
provide for the future transportation needs of the County
through the devel opnent of a Transportation Plan as an el enent
of the Conprehensive Plan." CFP Policy 32.

"[Elnsure the roadway system is designed and operated
efficiently through use of a roadway functional classification
system" TP Policy 9.0.
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energy inpacts.” One of the findings adopted by the county
addressing CFP Policy 39 is that the proposed facility wll
reduce travel distance fromthe NW112th Avenue/ Cornell Road
intersection to the Sunset Light Rail Station from2.5 mles
to 1.3 mles. Petitioner does not dispute the county's
finding but contend the proposed facility will also shorten
t he distance required for vehicular traffic to travel from
that intersection to Sunset Hi ghway, which will encourage
si ngl e-occupancy autonobile travel.

Even if petitioner's point is correct, it does not
establish the chall enged decision violates CFP Policy 39 and
TP Policy 12.0. Petitioner does not dispute the approved
road facility will 1inprove access to transit facilities.
Neither of the policies prohibits roadways which both
facilitate single-occupancy autonobile travel and use of
transit. In addition, other unchallenged findings explain
why the county concl uded the proposed facility is consistent
with CFP Policy 39 and TP Policy 12.0.14

D. TP Policy 14.0

TP Policy 14.0 requires the —county "to provide

opportunities for the safe and efficient use of pedestrian

14For exanple, the findings explain the proposed facility supports CFP
Policy 39 because it includes facilities for bicycle and pedestrian use
Record 49. The findings explain that TP Policy 12.0 is supported because

the proposed facility will "establish additional transit routing and access
opportunities within the Cedar MII| area, thereby inproving new transit
service opportunities." Record 60.
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and bicycle facilities as an alternative to notorized travel
and for recreation purposes.”

The county findings addressing TP Policy 14.0 explain
the mnor arterial connection between NW Cornell and Barnes
Roads is identified as a bicycle route in the TP The
findings explain bicycle lanes are proposed for both NW
Cornell and Barnes Roads in this area in the future, and the
bi cycl e and pedestrian facilities included in the disputed
alignment will "help achieve an interconnected system"
Record 61. The findings also explain the disputed facility
wi || provide bicycle and pedestrian "connections to
adj oi ni ng nei ghborhoods, the residential areas north of
Cornell Road, and to the natural areas within the project
area, thereby helping to further off-street bicycle pathway
system devel opnent."” Record 61-62.

Petitioner argues NW Cornell Road currently |acks
bi cycl e | anes and contends the scale of the intersection of
t he proposed facility with NW Cornell Road "will not pronote
safe and ef ficient use  of pedestri an and bi cycl e
facilities." Petition for Review 26.

We fail to see how the current |ack of bicycle | anes on
NW Cornell Road renders including bicycle and pedestrian
paths in the proposed facility unsafe or in sone other way
i nconsistent with TP Policy 14.0. Petitioner's unexpl ai ned
concern associated with the "scale" of the intersection of

the proposed facility wth NW Cornell Road is not
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sufficiently developed to explain why this situation
violates TP Policy 14.0. W conclude the county's findings
are adequate to explain why conpleting the pedestrian and
bicycle facilities associated with the disputed facility is
consistent with TP Policy 14.0.

Thi s subassi gnnent of error is denied.

E. Goals 11 and 12

Goal 11 requires that the county "plan and develop a
tinmely, orderly and efficient arrangenent of public
facilities and services to serve as a framework for urban
and rural devel opnment.” Goal 12 requires the county "[t]o
provide and encourage a safe, convenient and economc
transportation system "15

The county adopted findi ngs addressing Goals 11 and 12.
Those findings incorporate by reference findings adopted to

address other conprehensive plan policies, including the

15As petitioner points out, Goal 12 identifies a variety of
consi derations that nust be addressed in a transportation plan:

"A transportation plan shall (1) consider all nodes of
transportation including mass transit, air, water, pipeline,
rail, highway, bicycle and pedestrian; (2) be based upon an

i nventory of |ocal regional and state transportati on needs; (3)
consider the differences in social consequences that would
result fromutilizing differing conbinations of transportation
nodes; (4) avoid principal reliance upon any one node of
transportation; (5) mnimze adverse social, econonmic and
environnental inpacts and costs; (6) conserve energy; (7) neet
the needs of the transportation disadvantaged by inproving
transportation services; (8) facilitate the flow of goods and
services so as to strengthen the l|ocal and regional econony;
and (9) conformwith | ocal and regional conprehensive |and use
pl ans. Each plan shall include a provision for transportation
as a key facility."
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policies discussed under the preceding subassignnments of
this assignnent of error.

Petitioner's chal I enges to t he county findi ngs
addr essi ng transportation rel at ed conpr ehensi ve pl an
policies are addressed and rejected supra. Petitioner does
not specifically challenge the county findings adopted to
address Goals 11 and 12, except to state "[t]he ordinance
violates these goals, or alternatively the Findings are
i nadequate to determ ne conpliance." Petition for Review
23. Petitioner's argunments concerning Goals 11 and 12 are
not sufficiently devel oped to nmerit separate review.

Thi s subassi gnnent of error is denied.

The sixth assignnment of error is denied.

SEVENTH ASSI GNVENT OF ERROR
Under t he Land Conservati on and Devel opment

Conmmi ssion's Transportation Planning Rule:

"Amendnments to functional pl ans, acknow edged
conprehensive plans, and |and wuse regulations
whi ch significantly af fect a transportation
facility shall assure that allowed |and uses are
consistent with the identified function, capacity,
and | evel of service of the facility. * * *

"k ok ok ok xn16 (Emphasi s added.) OAR 660-12-
060(1).

16The omitted portion of OAR 660-12-060(1) specifies three ways a |oca
plan may conply with the requirenment that allowed | and uses be "consi stent

with the identified function, capacity, and level of service of the
facility."
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Petitioner contends the challenged decision erroneously
finds it does not significantly affect a transportation
facility and, therefore, erroneously fails to denonstrate
conpliance with the requirenents of OAR 660-12-060(1).
Petitioner first argues the challenged decision
"significantly affect[s] a transportation facility" because
it changes the functional classification of an existing
transportation facility.1”/ As noted earlier in this
opi nion, the portion of NW 113th Avenue designated a m nor
collector to accommodate the disputed realignnent was not
previously designated in the acknow edged conprehensive plan
as a mnor col l ector. 18 Petitioner cont ends this
reclassification of NW113th makes the chall enged decision
one that "significantly affects a transportation facility,"
within the nmeani ng of OAR 660-12-060(2). See n 17, supra.
The "existing or planned transportation facility"
referred to in the rule is the mnor arterial connection

bet ween NW Cornell Road and Barnes Road. W agree with the

17'n rel evant part, OAR 660-12-060(2) provides:

"A plan or land use regul ation anmendnent significantly affects
a transportation facility if it:

"(a) Changes the functional classification of an existing or
pl anned transportation facilityy.

Tx % % % %"

18This portion of NW 113th Avenue was not identified on the TP
Functional Classification Map, which neans it was considered a | ocal road.
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county that the realignnent of t hat m nor arteri al
connecti on, as shown In t he exi sting acknow edged
conprehensive plan, to a |ocation one street west, neither
changes the functional classification of that facility nor
"significantly affects a transportation facility" within the
meani ng of OAR 660-12- 060. As the county correctly notes,
OAR 660-12-060 does not specifically include roadway
"realignnments,” as does OAR 660-12-065, which regulates
transportation inmprovenents on rural lands. Vhile we |eave
open the possibility that a nore significant realignnment
mght "significantly affect a transportation facility,"”
within the neaning of OAR 660-12-060, petitioner does not
denonstrate that such is the case here.

Petitioner also contends that while the acknow edged
conprehensive plan identifies the planned connection between
NW Cornell Road and Barnes Road as a mnor arterial and the
realigned connection remains designated a mnor arterial,
t he chall enged realigned connection will in fact operate as
a major arterial.

In addressing TP Policy 9.0, the county adopted
findings explaining in sonme detail why the county believes
t he existing and proposed connection between NW Cornell and
Barnes Roads in this area is properly designated as a m nor
arterial. Record 56-58. Petitioner does not challenge the
adequacy of those findings to denonstrate the chall enged

deci sion does not result in a de facto change functiona
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classification of +the disputed connection, which would
trigger a requirenment t hat the county address and
denonstrate conpliance with OAR 660-12-060. Petitioner
sinply disagrees with the county's ultimte conclusion that
the proposed facility is properly classified as a mnor
arterial. Absent a nore focused and devel oped argunent from
petitioner, we conclude the county's findings concerning the
functional classification of the realigned connection as a
m nor arterial are adequate.

Because we conclude petitioner fails to denonstrate the
chal | enged deci si on "significantly af fect[ s] a
transportation facility,” within the nmeaning of OAR 660-12-
060, we agree with respondent that it was not required to
address the requirenents of OAR 660-12-060(1).

The sevent h assignnment of error is denied.
El GHTH ASSI GNMENT OF ERROR

Petitioner cont ends t he county's findings are
concl usory and unsupport ed by subst anti al evi dence.
However, the argunents presented under this assignnent of
error are sinply an inconplete summary of the argunents
presented by petitioner under the first seven assignnments of
error. We have already rejected those argunents, and no
addi ti onal di scussi on of t hose argunents under this

assignnment of error is warranted. 19

19'n addition to referring to CFP Policies 33 and 34, which concern
par ks, open space and recreation facilities and are addressed, supra, under
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1 The ei ghth assignment of error is denied.

2 The county's decision is affirmed.

subassignnent C of the fourth assignnment of error, petitioner cites
Statewide Planning Goal 8 (Recreational Needs). However, petitioner
presents no argument under this assignnent of error in support of its
contention that Goal 8 is violated, other than those presented in support
its contention that CFP Policies 33, 34 and 35 are violated. Petitioner's
argunment concerning Goal 8 is not sufficiently developed to warrant

separate revi ew.
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