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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
DAVE FOSTER,
Petitioner, LUBA No. 94-151

FI NAL OPI NI ON
AND ORDER

VS.

COOS COUNTY,

N N N N N N N N N

Respondent .

Appeal from Coos County.

Jerry O. Lesan, Coos Bay, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Chandl er, Lesan & Fi nneran.

David R Ris, County Counsel, Coquille, filed the
response brief and argued on behalf of respondent.

SHERTON, Referee; HOLSTUN, Chief Referee; KELLI NGTON
Referee, participated in the decision.

REMANDED 01/ 30/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 ~N oo o b~ w N P

e S
w N Pk O

14
15
16
17
18
19
20

21
22
23
24
25

26
27
28
29
30

Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals an ordinance adopting |egislative
amendnents to the text of the Coos County Zoning and Land
Devel opment Ordi nance (ZLDO,). The anmendnents were adopted
to bring the ZLDO into conpliance with Oregon Laws 1993,
chapter 792 (HB 3661) and 1994 anendnents to Statew de
Pl anning Goals 3 (Agricultural Land) and 4 (Forest Lands)
and OAR Chapter 660, Divisions 06 and 33, which inplenent
HB 3661.
ASSI GNMENT OF ERROR

The chall enged ordi nance was adopted by the board of

county conm ssioners and contains the follow ng findings:

"The Board of Comm ssioners of Coos County finds
that the adoption of this Ordinance is a |land use
deci sion which nust be made in conpliance with the
requirenents of the Statewide Land Use Pl anning

Goal s. This Ordinance does conply wth the
Statewi de Planning Goals and state |law. " Recor d
16.

No ot her findings were adopted in support of the chall enged
or di nance.

Petitioner contends ZLDO 5.7.500 (Findings) requires
that the board of conm ssioners adopt findings in support of

t he chal |l enged decision. ZLDO 5.7.500 provides:

"Whenever any official action is taken by the
hearings body or Board of Comm ssioners, findings
of fact based on the record shall be mde to
adequately establish the basis for such official
action." (Enphases added.)
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Accordi ng to petitioner, t he findings required by
ZLDO 5.7.500 should, at a mninmum "explain what criteria in
the enabling | egislation nust be satisfied [and denonstrat e]
the basis for the Board [of Comm ssioners'] conclusion that
t he ordi nance does in fact conply with the rel evant enabling
|l egislation.” Petition for Review 3-4.

Petitioner argues the above quoted findings are
i nperm ssibly conclusory, stating no facts and giving no
expl anation for why the board of comm ssioners believes the
ordi nance conplies with the goals and state |aw. See

Andrews v. City of Brookings, 27 O LUBA 39, 43-44 (1994).

Petitioner contends the findings are insufficient to conply
with ZLDO 5.7.500, or to allow LUBA to perform its review
function. Von Lubken v. Hood River County, 22 O LUBA 307

(1991); League of Wonen Voters v. Klamath County, 16 Or LUBA

909, 913 (1988).

The county contends ZLDO 5.7.500 does not apply to
| egi sl ative deci sions. The county argues that |egislative
amendnents to the ZLDO are governed solely by ZLDO
Article 1.2 (Anmendnents), which contains no requirenent for
findings. According to the county, ZLDO 5.7.500 is | ocated
in ZLDO Chapter V (Adm nistration), which governs only
quasi -judicial land use decisions. The county points out
that certain articles in ZLDO Chapter V, e.g., Articles 5.1
(Rezones), 5.2 (Conditional Uses), 5.3 (Variances) and 5.6

(Desi gn and Site Pl an Revi ew) clearly cover only
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quasi -j udi ci al proceedi ngs.

The county also argues that regardless of whether
ZLDO 5.7.500 applies, petitioners' assignnent of error nust
be deni ed because petitioner fails to identify the rel evant
| egal standards he contends nust be addressed in findings
supporting the chall enged ordi nance. The county argues LUBA
has frequently held that absent "allegations that a
| egi sl ative decision violates particular |egal standards, a
| ocal governnent's failure to adopt findings in support of
that legislative decision * * * is not, of itself, a basis

for reversal or remand of the decision.” Oregon City

Leasing, Inc. v. Colunbia County, 25 Or LUBA 129, 134, rev'd

on other grounds 121 O App 173 (1993). The county argues

that when a legislative decision is challenged, LUBA my
perform its review function if either (1) the challenged
decision is supported by findings denonstrating conpliance
with applicable l|egal standards, or (2) respondents' briefs
provide argunent and citations to facts in the record
adequate to denonstrate the challenged decision conplies

with applicable |egal standards. Redl and/ Vi ol a/ Fi scher's

M1l CPO v. Clackamas County, 27 O LUBA 560, 564 (1994).

According to the county, because petitioner fails to
identify any legal standards allegedly violated by the
chal | enged decision, the county is deprived of its right to
provi de argunent and citations to the record to denonstrate

conpliance with such standards.
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We have consistently held there is no statutory or
adm ni strative |l aw requirenent t hat al | | egi sl ative
deci si ons be supported by findings.?!

Redl and/ Vi ol a/ Fi scher's MII| v. Clackanas County, supra, 27

O LUBA at 563; Ri verbend Landfill Company V. Yami | |

County, 24 Or LUBA 466, 472 (1993); Von Lubken v. Hood River

County, supra, 22 Or LUBA at 313. However, where there is a

| ocal code provision requiring that findings be adopted in
support of legislative decisions, the absence of such
findings, or the adoption of purely conclusory findings, can

provide a basis for reversal or remand. Andrews v. City of

Br ooki ngs, supra, 27 Or LUBA at 43.

Here, the findings adopted as part of the challenged
ordi nance are nere conclusions and are inadequate to satisfy
ZLDO 5. 7. 500. Consequently, if ZLDO 5.7.500 applies to
| egislative ZLDO anendnents adopted by the board of
conm ssioners, the challenged decision nust be remanded for

adoption of adequate findings. However, the chall enged

IWwe have also concluded that where a specific challenge is nade to a
| egi sl ative decision, findings nmay be necessary to enable LUBA to perform
its review function or to satisfy the requirement of Goal 2 (Land Use
Pl anni ng) for an adequate factual base. See 1000 Friends of Oregon v. City
of North Plains, 27 Or LUBA 372, 377, aff'd 130 Or App 406 (1994); League
of Wonen Voters v. Klamath County, supra. The county is correct, however,
that even where a specific challenge to a |legislative decision is nade, it
is also possible that respondents nay be able to defend against such a
challenge through argunent in their briefs and citations to plan,
provi si ons, code provi si ons and evi dence in t he record.
Redl and/ Vi ol a/ Fischer's MII v. C ackanmas County, supra, 27 O LUBA at 564;
see Guber v. Lincoln County, 2 O LUBA 180, 187 (1981). However,
petitioner makes no specific challenge to the subject ordinance in this
appeal .
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deci sion does not itself interpret ZLDO 5.7.500. Therefore,
we nust first determ ne whether we have authority to make
the initial interpretation regarding the applicability of
ZLDO 5. 7.500.2

Under Gage v. City of Portland, 319 Or 308, 316-17, 877

P2d 1187 (1994), and Clark v. Jackson County, 313 O 508,

514-15, 836 P2d 710 (1992), LUBA is required to give
consi derable deference to a |ocal gover ni ng body' s

interpretation of |ocal enactnents.3 Under Weks v. City of

Tillamook, 117 Or App 449, 453-54, 844 P2d 914 (1992), this
means that in reviewing a decision adopted by the | ocal
governing body, LUBA nust review the governing body's
interpretation of | ocal code provisions and nmay not
i nterpret t he | ocal code in t he first i nst ance.
Additionally, to be reviewable by LUBA, a |ocal governnent's
interpretation of its code nust be provided in the
chal l enged decision or in supporting findings, not in the

| ocal governnment's brief. Eskandarian v. City of Portl and,

26 Or LUBA 98, 109 (1993); MIller v. Washington County, 25

Or LUBA 169, 179 (1993). Thus, unless there is "no possible

rational dispute" regarding the correct interpretation of

2ln Andrews, there was no dispute that the code requirenent for findings
applied to legislative, as well as quasi-judicial, |and use deci sions.

3our review of local governnent interpretations of conprehensive plans

and land use regulations is now governed by ORS 197.829. However, the
Court of Appeals has stated that it interprets ORS 197.829 to nean what the
Suprene Court, in Gage, interpreted Clark to nean. Watson v. Cl ackamas

County, 129 Or App 428, 431-32, 879 P2d 1309, rev den 320 Or 407 (1994).
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ZLDO 5.7.500, we nust remand the chall enged decision to the
county to interpret ZLDO 5.7.500 in the first instance.
Gage v. City of Portland, 123 O App 269, 274-75, 860 P2d

282 (1983), rev'd other grounds 319 Or 308 (1994); see Towry

v. City of Lincoln City, 26 Or LUBA 554, 560 (1994).

ZLDO 5.7.500 specifically refers to "any officia
action" of the board of comm ssioners. This section is part
of ZLDO Article 5.7 (Public Hearings). Nothing in
Article 5.7 explicitly provides that Article 5.7 applies
only to guasi -j udi ci al proceedi ngs. Nei t her does

Article 1.2 explicitly provide that it governs |egislative

amendnents to the ZLDO. Further, although ZLDO 1.2.600
indicates that both the planning comm ssion and board of
conmm ssioners are required to hold public hearings on a
proposed ZLDO text anendnent, nothing in ZLDO Article 1.2
est abl i shes procedures for such hearings.

Based on the above, we conclude that petitioner's
suggested interpretation of ZLDO 5.7.500 is not untenable,
and that nothing in the |anguage of ZLDO 5.7.500, or in
other ZLDO provisions, establ i shes unequivocally that
ZLDO 5.7.500 is inapplicable to legislative actions by the
board of conm ssioners. Therefore, we nust remand the
chall enged decision to the county to determ ne whether
ZLDO 5.7.500 is applicable to the challenged |egislative
decision and, if so, to adopt the required findings.

The assignnent of error is sustained.
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1 The county's decision is remanded.
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