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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

FRI ENDS OF THE METOLI US and )
TONI FOSTER, )
)
Petitioners, )
)
VS. )
) LUBA No. 94-163
JEFFERSON COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
DAN RI CHARTZ and CI NDI RI CHARTZ, )
)
| nt ervenor s- Respondent. )
Appeal from Jefferson County.
Bill Kloos, Eugene, filed the petition for review and

argued on behalf of petitioners. Wth himon the brief was
Johnson & Kl oos.

No appearance by respondent.

Steven W Abel, Portland, filed the response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Stoel Rives Boley Jones & G ey.

KELLI NGTON, Referee; HOLSTUN, Chief Referee; SHERTON,
Referee, participated in the decision.

REMANDED 01/ 25/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal a county court order approving a
condi ti onal use permt for developnent of "traveler's
over ni ght accommdati ons. "
MOTI ON TO | NTERVENE

Dan Richartz and Cindi Richartz, the applicants bel ow,
move to intervene on the side of respondent in this appeal
proceeding. There is no objection to the notion, and it is
al | owed.
FACTS

This is the second tinme a county decision approving a
conditional wuse permt for the subject property has been

appealed to this Board. In Friends of the Metolius .

Jefferson County, 25 Or LUBA 411, 412-13, aff'd 123 O

App 256, adhered to, 125 O App 122 (1993) (Metolius 1), we

stated the follow ng facts:

"The subject property consists of 3.03 acres and
is designated and zoned Canp Sherman Resort
Resi denti al (CSRR). The * * * decision describes
t he proposal as follows:

""[Intervenors] are requesti ng a
condi ti onal use [permt] to permt
nodi fication of the Black Butte Resort
and RV Park consisting of six (6)
cabins, a mnager's residence, two (2)
| arge Aframe buildings, two (2) nobile
homes, and twenty-nine (29) serviced

recreational vehicle spaces. The
request is to replace all exi sting
structures with a new nodi fi ed

traveler's accompdation consisting of
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fifteen (15) cabins * * * ' Record 4.

"The county pl anni ng comm ssi on consi der ed

i ntervenors' application. However, the planning
conm ssion's vote on a nmotion to approve the
application resulted in a tie. The pl anning
comm ssion referred the application to the county
governing body, the county court. The county
court unani nously approved a notion to review the
application on its own notion. Thereafter, the

county court conducted a de novo public hearing
and approved the application.”

In Metolius I, petitioners assigned nine errors. We

sustained the ninth assignnment of error and remanded the
decision on the basis that the decision |acked findings of
conpl i ance with Jefferson County Zoni ng Or di nance
(JCZO) 307(E) and 602(B).

On remand, the county court did not conduct a hearing
or provide petitioners with any opportunity to provide
i nput . Instead, the county court adopted supplenental
findings of fact and supplenmental conclusions of |[|aw
regarding the remand issues during a public neeting. Thi s
appeal followed.

PRELI M NARY | SSUE

As stated above, we remanded the decision in Metolius |

because it Ilacked findings of conpliance wth relevant

approval standards. Also as indicated above, the county
conducted no hearing on remand. This is error. |In response
to our remand in Metolius I, the county adopted interpretive
findi ngs. At a mininmum on remand the county should have

conducted a hearing to allow the parties an opportunity to
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present argunment based on the interpretations adopted by the

county on remand. Morrison v. City of Portland, 70 Or

App 437, 441-42, 689 P2d 1027 (1984).
FI RST ASSI GNMENT OF ERROR

Petitioners ar gue t hat under Jefferson County
Devel opment Procedures Ordinance (JCDPO 9.1 and JCZO 605,
the conditional use permt originally approved by the county
expi red because nore than one year has el apsed fromthe date
of original approval.

JCDPO 9.1 states:

"DURATI ON OF APPROVAL. All |and use approvals shal
be valid for a period of one year, unless a |onger
duration is granted as part of the approval. The
one year period shall run from the date a |and use
approval is no |onger appeal able.™

JCZO 605 st at es:

"TIME LIMT ON A PERMT FOR A CONDI TI ONAL USE.
Aut hori zation of a conditional use may be void after
one year or such lesser tinme as the authorization
may specify unless substantial construction has
t aken pl ace. However, the Planning Comm ssion may
extend authorization for an additional period not to
exceed one year, on request."”

I ntervenors contend it should be clear that JCZO 605
and JCDPO 9.01 do not apply to local governnent decisions,
such as the one at issue, while they are on appeal.
I ntervenors also argue petitioners should have raised this
i ssue on remand.

We consider the latter question first. Petitioners

never had an opportunity to participate in the county's
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process for adopting its decision on remand. Therefore, it
was not possible for themto have raised this issue bel ow
Second, the challenged decision does not contain an
interpretation of JCZO 605 and JCDPO 9.1. It is well
settled that this Board nust grant consi derable deference to
the county court's interpretation of its own code. ORS

197.829; Gage v. City of Portland, 319 Or 308, 860 P2d 282

(1993). Mbreover, in reviewng the county court's deci sion,
this Board cannot interpret the county's ordinances in the

first instance. Weks v. City of Tillanmook, 117 Or App 449,

454, 844 P2d 914 (1992). The interpretation of the county's
ordinances is not so obvious that we my step in and

interpret the county's code for it. See Gage v. City of

Portland, 123 O App 269, 274-75, 860 P2d 282, adhered to

125 O App 119, rev'd on other grounds 319 O 308 (1994);

see also Towy v. City of Lincoln City, 26 Or LUBA 554, 560

(1994); Terra v. City of Newport, 24 O LUBA 438, 448

(1993). Therefore, the chall enged decision nust be remanded
for an interpretation of JCZO 605 and JCDPO 9. 1.

The first assignnent of error is sustained.
SECOND ASSI GNMENT OF ERROR

Under this assignnent of werror, petitioners present
seven separate subassignnents! challenging the findings and

evidentiary support for the county's decision. All but the

1Subassignments B and C in the petition for review deal with similar
i ssues and they are considered together bel ow.
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| ast of the subassignnments of error concern the proposal's
conpliance with JCZO 307(E)(3)2 and JCZO 602(B).3

A. Surroundi ng Area

The county interpreted the term "surrounding area," as
used in JCZO 602(B), to include land wthin a 250-foot
radius of the property lines of the subject property.
Petitioners argue this interpretation is incorrect.

At the outset we note the challenged decision is
adopted by the county court -- the county governing body.
This Board is required to defer to a |local governing body's
interpretation of Its own enact ment s wher e t he
interpretation is not clearly contrary to the express words,
purpose or context of the |ocal enactnent. ORS 197. 829;

Clark v. Jackson County, 313 O 508, 836 P2d 710 (1992).

The court of appeals has held LUBA' s scope of review under
Clark and ORS 197.829 requires that LUBA defer to a

governing body's interpretation of its own code so |long as

2JCZ0O 307(E)(3) requires the follow ng:

"The proposed wuse nust be in harnony wth the natural
environnent and result in a mninum nunber of conflicts wth
exi sting devel opnent . "

3JCzZO 602(B) provides:

"Taking into account |ocation, size, design and operating
characteristics, the proposal wll have a mninmal adverse
i mpact on the (a) livability, (b) value, and (c) appropriate
devel opnent of abutting properties and the surrounding area
conpared to the inpact of developnment that is pernitted
outright."
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the local interpretation is not "so wong as to be beyond

col orabl e defense. * * *" Zi ppel v. Josephine County, 128

O App 458, 461, 876 P2d 854, rev den 320 Or 272 (1994).

The county's interpretation of JCZO 602(B) t hat
"surrounding area" nmeans the land within 250 feet of the
property lines of the subject property is not beyond
col orabl e defense, and we defer to it.

Thi s subassi gnnent i s deni ed.

B. Characterization of the "Natural Environment"4
The challenged decision characterizes the "natura
environnment"” referred to in JCZO 307(E)(3) as consisting of:

"* * * ogpen nmeadows, Ponderosa pine trees, and
deci duous trees." Supplenental Record 3.

Petitioners contend the county's characterization of
the "natural envi ronnment " af fected by the proposed
devel opnent under JCZO 307(E)(3) is erroneous. Petitioners
contend the evidence establishes the natural environnent
consists of visual resources, air and ground water quality
and native plant comunities that were not adequately
identified or analyzed by the county.

There are no findings identifying or analyzing the
native plant communities within the natural environnment in

t he surroundi ng area. We do not wunderstand any party to

4Under this subassignment, petitioners repeat argunents advanced above
that the surrounding area for consideration should be greater than the
250-foot radius discussed above. W resolve this argunent, supra, and do
not reconsider it here.
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di spute that native plant comunities are a characteristic
of the natural environment of the area. Therefore, evidence
that the proposal would significantly harm native plant
communities in the area is a relevant issue the county

shoul d have addressed in its findings. Norvell v. Portland

Area LGBC, 43 Or App 849, 853, 604 P2d 896 (1979). This is
especially inportant where, as here, the U S Forest
Service expressed serious concerns wth the proposal's
i npacts on the area's rare and native plant communities.
Specifically, the U S. Forest Service was concerned that
t he proposed | andscaping would introduce plants to the area
t hat woul d have del eterious effects on native and rare pl ant
conmuni ties.

I ntervenors cite findings which, reasonably read,
determ ne that visual resources, air quality and groundwater
are attributes of the natural environment of the area.
Regar di ng vi sual resources, t he findi ngs cited by
intervenors sinply state "the 'livability' characteristics
of the surrounding area include scenic qualities * * *_ "
Suppl enental Record 5. These findings are inadequate to
describe the visual qualities that conpose the natural
environnment in the surrounding area. They are inadequate
because they do not adequately identify the visual resources
to enable the county to determ ne the proposal's inpacts on
t hose resources.

Regarding big gane habitat, the conprehensive plan
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identifies the subject property as being within an area of
big ganme habitat. The findings appear to acknow edge that
the property is so |ocated. Neverthel ess, the analysis in
t he chall enged decision of the habitat values in the area is
conprom sed because the county assunes the inpact of the
existing activity on the subject property is approximtely
equal to that which is proposed. However, the chall enged
decision fails to consider the inpact of the proposed
year-round facility on deer mgration. Exi sting activities
on the property are primarily seasonal. Little human
activity occurs on the subject property during the wnter
mont hs, when deer mgrate. The findings concerning big gane
habi tat are i nadequate.>®

Regarding air quality, the county adopted findings that
the fireplaces associated with the proposal do not require
restrictions. Record 11-12. However, these findings do not
take into account petitioners' argunents that the fireplaces
will likely burn nore frequently during the w nter nonths
when air inversions are common in the area. This is a
rel evant issue the county should address in its findings.

Regardi ng groundwater, reasonably read, the chall enged

deci sion contains findings explaining the proposed sewage

5\ recognize that resolving this issue in this manner inevitably blends
the identification of the characteristics of the natural environment under
JCZO 307(E)(3) with petitioners' other argunents regarding the county's
findings on inmpact and conflicts minimzation under JCZO 307(E)(3) and
602(B).
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di sposal systemw ||l not adversely affect groundwater in the
area because sewage wi || be adequatel y treat ed,
notw t hstanding high water tables. Record 11. Furt her,
t hese findings are supported by substantial evidence in the
whol e record. Record 208.

Thi s subassi gnnent is sustained, in part.

C. M ni mum Conflicts

The challenged decision determnes the proposal wll
not have nore than mnimal off-site conflicts with the
natural environment. Petitioners state the subject property
is within the 1/4-mle wld and scenic river planning
corridor for the Metolius River and contend the chall enged
deci sion erroneously fails to address the proposal's inpact
on the corridor. Specifically, petitioners argue the
chal | enged decision fails to address adverse inpacts the
proposal would have on the wild and scenic river corridor
as i dentified by t he u. S. For est Service at
Record 139-150.6

We agree with petitioners that the proposal's inpacts
on the wild and scenic river corridor, wthin which the
subj ect property is |located, appears to be a relevant
consi deration under JCZO 307(E)(3). The chall enged deci sion

states only that the "applicant has indicated that it wll

6 ntervenors argue petitioners waived this argument because they did not
raise it in Metolius I. We di sagree. We believe petitioners' argunents
under the ninth assignnment of error in Metolius | were broad enough to
preserve this issue.
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conply with the comments of the United States Forest Service

*oxoox " Record 7. These findings do not address the
whet her the proposal will have nore than mniml conflicts
with the wld and scenic area and, if so, what those
conflicts mght be and how they wll be resolved. The

county must either identify the attributes of the wild and
scenic river corridor, identify conflicts, and determ ne
whet her those conflicts will be mnimal or explain why it
need not do so under JCZO 307(E)(3).

Thi s subassi gnnent of error is sustained.”’

D. JCZO 602(B)

Petitioners argue the county failed to sufficiently
descri be the operating characteristics of the proposal to
provi de a basis for analysis under JCZO 602(B).

Petitioners are correct that the challenged decision
does not adequately describe the size and inpact of the
proposal and does not attenpt to describe its operating
characteristics at all. It is inpossible to determ ne the
proposal's conmpliance wth JCZO 602(B) wi t hout first
descri bing these characteristics as the starting place for

t he anal ysi s.

“Petitioners also contend the findings are somewhat inconsistent in the
manner in which they characterize the developnent in the area. Wi le we
agree with petitioners that the findings are sonewhat inconsistent, they
clearly identify what the county believes to be the devel opnent in the area
and petitioners indicate they agree with at |east one of the county's
characterizations in this regard. See Petition for Review 16. That the
county also uses an abbreviated description of the devel opnment does not
provi de a basis for reversal or remand of the chall enged decision
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Thi s subassi gnnent is sustained.

E. M nimal I npact of Proposal on Uses Permtted
Qutri ght

Petitioners argue the findings conparing the proposal
with uses allowed outright are erroneous. Specifically,
petitioners argue the county failed to make the required
conparison considering the uses allowable on the subject
property under JCZO 307(A)(1). JCZO 307(A) (1) provides the
following uses are permtted outright:

"Crop cultivation or farm gardens, and the keeping
of donmesti c ani mal s subj ect to [ ot her
restrictions.]"”

Petitioners contend the county unfavorably conpared the
proposal to livestock uses and crop cultivation or farm
gardens wi thout an adequate evidentiary basis for doing so.
Petitioners also state the challenged decision assunmes the
exi sting devel opnent on the subject property is permtted as
a nonconformng use. Petitioners contend such a
determ nation concerning the status of the existing uses of
the property has never been made, and that it is erroneous
for the county to assune the existing developnment is a
| awf ul nonconform ng use.

We agree with petitioners.8

8\W\e express no position on whether the county could deternmine at sone
other point that the existing developnment on the property is properly
considered a | awful nonconformni ng use. W sinply agree with petitioners
that there is nothing to establish a nonconform ng use has been determn ned
to exist on the subject property at this point.
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Thi s subassi gnnent is sustained.

F. St atewi de Pl anning Goal 14 (Urbanization)

Petitioners argue JCZO 602(B) indirectly inplenents
Goal 14 and that under ORS 197.829(4),° we should reverse
the county's decision because it interprets JCZO 602(B) in a
manner that violates Goal 14. Petitioners also argue the
conprehensi ve plan designates the subject property as rural
| and. Petitioners contend that because it is rural |and,
the county cannot interpret its conditional wuse permt
standards to allow travelers accommdati ons, as proposed,
because such would allow an urban use in violation of the
plan. Petitioners contend to do so violates ORS 197.829(2)
and (3).

We address petitioners' ORS 197.829(4) argunment first.

The court of appeals determned the decision appealed in

90RS 197.829 provides as foll ows:

"The Land Use Board of Appeals shall affirm a |ocal
government's interpretation of its conprehensive plan and | and
use regulations, wunless [LUBA] deternines that the |oca
government's interpretation

"(1) Is inconsistent wth the express |anguage of the
conprehensive plan or |and use regul ation;

"(2) Is inconsistent with the purpose for the conprehensive
pl an or |and use regul ation;

"(3) Is inconsistent with the underlying policy that provides
the basis for the conprehensive plan on |and use
regul ati on; or

"(4) |Is contrary to a state statute, |land use goal or rule
that the conprehensive plan provision or |and wuse
regul ation inplenments.”
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Metolius | was not subj ect to the requirenents of

ORS 197. 829. Friends of the Metolius, supra, 125 Or App at

127. However, the challenged decision is a new decision
adopt ed by t he county and arguabl y ORS 197.829(4)
potentially applies. Neverthel ess, for ORS 197.829(4) to
apply, the connection between the |ocal ordinance provision
and the statew de planning goal it is arguably designed to
i mpl enent nust be a fairly close one. ORS 197.829(4) was
not adopted to allow LUBA to reconsider the propriety of the
ori gi nal acknow edgnent of conprehensive plans and | and use

regul ati ons. Hi storical Devel opnent Advocates v. City of

Portland, 27 Or LUBA 617 (1994).

The county's plan and |and use regul ations, including
JCZO 602(B), have been acknow edged under ORS 197.251 as
being in conpliance with the statew de planning goals.
Petitioners assune JCZO 602(B) was adopted to inplenent the

"rural density" limt inposed by Goal 14. See 1000 Friends

of Oregon v. LCDC (Curry County), 301 O 447, 477, 724 P2d

208 (1986). However, nothing in JCZO 602(B) suggests it was
intended to inplenent the rural density |limt of Goal 14
and we do not see that it was. Therefore, 197.829(4) does
not apply, and this subassignnent provides no basis for

reversal or remand of the chall enged deci sion. 10

10The bal ance of petitioners' argunents under this subassignnent sinply
repeat argunments both we and the court of appeals previously rejected in
Metolius |.
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Thi s subassi gnnent is deni ed.

G Interpretation of Traveler's Accommodati ons
Regarding petitioners' argunents that the county
court's I nterpretation of its code that traveler's

accommmodations are conditionally allowable on the subject
property, the county's interpretation is not so wong as to
be beyond col orable defense and is not clearly inconsistent
with the county's plan. The interpretation is not contrary
to ORS 197.829(2) and (3).

Thi s subassi gnnent is denied.

The second assignnment of error is sustained, in part.

The county's decision is remnded.
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