©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
W LSON PARK NEI GHBORHOOD )
ASSCOCI ATI ON, | NC., WESLEY RI SHER, )
MULTNOMVAH NEI GHBORHOOD ASSOCI ATI ON, )
and CHRI S RYCEW CzZ,
Petitioners,
VS. LUBA No. 93-173

CI TY OF PORTLAND, FI NAL OPI NI ON

)
)
)
)
)
g

) AND ORDER
Respondent , )
)
and )
)
)
)
)

HOUSI NG AUTHORI TY OF PORTLAND

| nt er venor - Respondent .

On remand fromthe Court of Appeals.
Robert S. Sinon, Lake Oswego, represented petitioners.

Pet er A. Kasti ng, Seni or Deputy City Attorney,
Portl and, represented respondent.

Jonat han R G | bert and Richard J. Br ownst ei n,
Portl and, represented intervenor-respondent.

SHERTON, Referee, participated in the decision.
AFFI RVED 02/ 08/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.

On April 11, 1994, we issued a final opinion and order
remanding the challenged city council decision granting
condi tional use approval for a short-term housing facility

for honeless famlies. WIson Park Neigh. Assoc. v. City of

Port| and, 27 O LUBA 106 (1994) (W1l son Park 1).

Petitioners appeal ed our decision to the Court of Appeals,
and intervenor-respondent (intervenor) cross-appeal ed. I n

W | son Park Neighborhood Assn. v. City of Portland, 129

O App 33, 877 P2d 1205, rev den 320 Or 453 (1994) (Wl son
Park Il1), the Court of Appeals affirnmed our decision wth
regard to the petition, but reversed and remanded our
deci sion for reconsi deration wi th regard to t he

cross-petition. The court noted intervenor chall enged both

of the bases for our remand in WIson Park |, and sustai ned
both of intervenor's challenges. WIlson Park Il, 129 O App
at 36-37.

Wth regard to the first basis for our remand in Wl son
Park |, the court found the city council's interpretation of
the "significantly |essened" standard in Portland City Code
(PCC) 33.815.010(A) nmust be affirmed. Bef ore  LUBA,
petitioners challenged only the city's interpretation of the
"significantly |essened" standard. Petitioners did not
contend that even under the city's interpretation of this
standard, the chall enged decision is inadequate. Therefore,

this issue requires no further consideration,
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Wth regard to the second basis for our remand in

Wlson Park I, the court found the city's findings on the

soil stability and saturation issue are adequate to conply
with the requirenent of PCC 33.815.105(C)(2) that the
proposed devel opnent not have significant adverse inpacts on
the livability of nearby residentially zoned | and. However,
the court did not resolve petitioners' challenge to the
evidentiary support for those findings.1

In WIlson Park I, 27 Or LUBA at 128-29, we stated

"there is conflicting expert testinony in the record with

regard to whether the proposed devel opnent wll have an
adverse effect on soil saturation and, therefore, slope
stability, in the storm water detention area." The choice

bet ween conflicting believable evidence belongs to the city

counci | . Mclnnis v. City of Portland, 25 Or LUBA 376, 385,

aff'd 123 O App 123 (1993); Wssusik v. Yanmhill County, 20

Or LUBA 246, 260 (1990). Based on the evidence cited by the
parties, a reasonable person could determne that the
proposed developnent satisfies PCC 33.815.105(C)(2) wth
regard to safety concerns due to soil stability and

saturation. Younger v. City of Portland, 305 Or 346, 752

P2d 262 (1988).

1ln Wlson Park I, we concluded the city's findings on this issue were
i nadequate. Consequently, we determn ned whether the evidence in the record
identified by the parties "clearly supports" this part of the challenged
decision, as provided by ORS 197.835(9)(b), and did not consider whether
there was "substantial evidence" in the record to support the city's
deci sion, as provided in ORS 197.835(7)(a)(C




Petitioners' assignnents of error are denied.

The city's decision is affirmed.



