©oo~NOoOOThhWN

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
OREGON NATURAL RESOURCES COUNCI L, )
Petitioner,
and
MARTHA LYNN GRAY, CITY OF

GEARHART, TI NA STINNETT, and TH

)
CHI NOOK TRI BE, LUBA No. 93-228

- N N mvvvvvv

| nt ervenors-Petitioner ) FI NAL
OPI NI ON
) AND ORDER
CI TY OF SEASI DE, )
)
Respondent , )
)
and )
)
CASCADE TRUST and STEPHEN )
WASSERBERGER, )
)
| nt ervenor s- Respondent . )

Appeal from City of Seasi de.

Peggy Hennessy, Portland, filed a petition for review
on behalf of petitioner. Peggy Hennessy and Lynn WMattei
argued on behal f of petitioner.

Bart A. Brush, Portland, filed a petition for review on
behal f of intervenor-petitioner The Chi nook Tri be.

WIlliam R Canessa, Seaside, represented intervenor-
petitioner City of Gearhart.

Tina Stinnett, Portland, represented herself.
No appearance by respondent.

Steven L. Pfeiffer and M chael C. Robinson, Portl and,



O©oO~NO U, WNE

filed a response brief. Wth them on the brief was Stoel
Ri ves Boley Jones & G ay. M chael C. Robinson argued on
behal f of intervenor-respondent Cascade Trust.

St ephen WAsserberger, Portland, filed a response brief
on his own behal f.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 03/ 13/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals two city council decisions. One
deci sion grants final planned devel opnent approval for a 69-
unit planned devel opment on two separate upland areas. The
ot her decision approves a bridge connecting the two upland
ar eas.

MOTI ONS TO | NTERVENE

The City of Gearhart, Tina Stinnett and The Chinook
Tribe nmove to intervene in this appeal on the side of
petitioner. There is no objection to the notions, and they
are al |l owed.

Cascade  Trust and Stephen \Wasser berger nmove to
intervene on the side of respondent. There is no opposition
to the notions, and they are allowed.1?

Martha Lynn Gray noved to intervene on the side of
petitioner when the initial notice of intent to appeal was
filed in this matter. Under our rules, "status as an
intervenor is recognized when the notion to intervene is
filed, but the Board may deny that status any time prior to
i ssuance of its final order."” OAR 661-10-050(1). The city
thereafter filed notice of wthdrawal of its decision. OAR
661-10- 021. After the <city adopted its decision on

reconsi deration, petitioner filed an anended notice of

lRespondent did not file a brief. In this opinion we refer to
i ntervenors-respondent collectively as "applicant."
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intent to appeal. Thereafter, all intervenors except Martha
Lynn Gray refiled their notions to intervene. Because
Martha Lynn Gay did not refile a notion to intervene,
i ntervenor-respondent Cascade Trust nmoves to deny her status
as an intervenor.

OAR 661-10-050(2) provides, as relevant:

"In the interests of pronoting tinely resolution
of appeals, a notion to intervene shall be filed
as soon as is practicable after the notice of
intent to appeal is filed pursuant to OAR 661-10-
015, or the amended notice of intent to appeal is
filed or original notice of intent to appeal is
refiled pursuant to OAR 661-10-021. * * *"

Qur rule is not clear that a party who filed a notion
to i ntervene bef ore a deci si on is wi t hdr awn for
reconsi deraton nust refile the notion to intervene or file a
second notion to intervene if an anended notice of intent to
appeal is filed or an amended notice of intent to appeal is
filed after the decision on reconsideration is filed with
LUBA. In view of that lack of clarity in our rule, we
conclude a refiled or second nmotion to intervene is not
necessary.

Martha Lynn Gray's notion to intervene is allowed and
| nt ervenor-respondent Cascade Trust's notion to deny Marth
Lynn Gray status as an intervenor is denied.

FACTS

The northern boundary of the City o Seaside and the

sout hern boundary of the City of Gearhart coincide. The

subj ect 20-acre property lies south of this common boundary,
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west of U. S. Highway 101.2 The property includes two upl and
areas separated by a portion of the Necani cum Estuary. The
di sputed bridge would connect the two upland areas,
replacing what is referred to as "an old fill road.” Two
bui | dings containing 13 residential units are approved for
the westerly upland area. Three buildings containing 56
residential units are approved for the easterly upland area.
In addition, a recreation building and caretaker's residence
are approved on the easterly upland area. Access to the
subject property will be via an entrance onto U S. Hi ghway
101 fromthe easterly upland area.

The uplands portion of the property is planned and
zoned for residential devel opnent. Ot her portions of the
property are planned and zoned A-3 (Coastal Lakes and Fresh
Water Wetl ands) and A-1 (Aquatic Natural). The chal | enged
deci sion applies a Planned Devel opnent (PD) designation to
t he conprehensive plan/zoning map for the subject property.
FI RST AND NI NTH ASSI GNVENTS OF ERROR ( ONRC)

The disputed bridge, as approved, will cross a portion

of the subject property that is zoned A-3.3 Petitioner

2As explained later in this decision, petitioner contends a portion of
the subject property is located north of the City of Seaside, within the
City of Gearhart. Applicant disputes this contention.

3City of Seaside Zoning Odinance (SZO) 3.142 provides the A-3 zone
"shal |l be designated on the City of Seaside's Conprehensive Plan/Zone Map,
and shall conform to the 1" to 400" nap entitled 'Mjor Freshwater
Wetl ands' on file at the City of Seaside and hereby adopted by reference."
The A-3 zone "Purpose" statement provides:
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contends that, by definition, the A-3 zone is appropriate
only if the marsh the bridge wll cross is a freshwater
mar sh. Petitioner contends the Necanicum Estuary Plan,
which is adopted as part of the Seaside Conprehensive Plan
(SCP), shows the disputed marsh is a saltwater marsh.4
Petitioner also <cites other evidence in the record
suggesting the marsh to be crossed by the disputed bridge is
a saltwater, rather than a freshwater, nmarsh. Petitioner
contends the marsh the bridge will cross is inproperly zoned

A-3 and should be zoned A-1 (Aquatic Natural) instead.?>

"The purpose of the Coastal Lake and Freshwater Wetlands Zone
is to assure conservation of inportant shoreland and wetl and
bi ol ogi cal habitats and conserve exanples of different natura
ecosystem types in the Seaside area to assure a diversity of
speci es and ecol ogi cal rel ations.

Tx % % * %"

4SCP 13.0 concerns "Estuarine and Shorel ands Resources" and includes the
fol |l owi ng:

"(Note: Necanicum Estuary Plan introductions and policies are
incorporated into this Conprehensive Plan as a
whole. )"

We note the reference above is to the Necani cum Estuary Plan "introductions
and policies.” Petitioner relies heavily on the maps and supporting
inventory information included in the Necani cum Estuary |Inventory included
at  Supp Rec 96-98 and 106-08. Assumi ng the Necani cum Estuary Inventory is
part of the Necanicum Estuary Plan, it not clear to us whether the above
reference to "introductions and policies" is intended to include as part of
the SCP the maps and supporting inventory information petitioner relies
upon. For purposes of this opinion, we assunme that it does.

5The A-1 purpose statement at SZO 3. 121 provides:

"Purpose. To provide for aquatic areas which shoul d be managed
for resource protection, preservation and restoration. These
areas may include areas of significant or extension salt
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Petitioner contends the city erred by applying the standards
applicable under the A-3 zone rather than those that would
apply if the property were correctly zoned A-1.

Petitioner's argunent under this assignnent is based on
its assunption that the SCP and SZO are in conflict. \here
t he conprehensive plan and zoning ordinance conflict, the

conprehensi ve plan controls. Baker v. City of M I waukie,

271 Or 500, 514, 533 P2d 772 (1975). However, the City of
Seasi de has a conbi ned conprehensive plan and zoning map.
Therefore, the A-3 designation applied to the marsh the
bridge will <cross is both a "conprehensive plan" and a
"zoni ng" map designation.?®

Where a city has a conbined conprehensive plan and
zoning map, there can be no Baker conprehensive plan
map/ zoning map conflict.” At nost, the evidence cited by
petitioner suggests the marsh that will be crossed by the

di sputed bride is a saltwater marsh. Even if we assune the

marshes or tide flats which because of a conbination of
factors, such as biological productivity and habitat value,
play a vital role in the functioning of the estuarine
ecosystem * * *"

6We earlier took official notice of the official Cty of Seaside
conmprehensive plan and zoni ng nap. Oregon Natural Resources Council v.
City of Seaside, _ O LUBA __ (LUBA No. 93-228, Order, Decenber 22,
1994), slip op 2-4. SZO 1.3 provides the City of Seaside has a conbi ned
zoni ng and conprehensive plan map.

7I'n Baker, the zoning map applied a designation allow ng 39 residenti al
units per acre and the conprehensive plan designated the property for 17
residential units per acre. The zoning map was a separate document from
the conprehensive plan and had not been updated after the conprehensive
plan was amended to |linit devel opnent of the subject property to 17 units
per acre.
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portions of the Necanicum Estuary Inventory <cited by
petitioner suggesting the marsh is a saltwater marsh are
part of the SCP, this would suggest the property shoul d not
have been designated as A-3 on the conbined conprehensive
plan and zoning map. Nevert hel ess, t he conbi ned
conprehensive plan and zoning map does designate the
property A-3. That error, if it is error, should have been
corrected prior to acknow edgnent and may be a proper issue

during periodic review. See Larson v. Wallowa County, 116

O App 96, 102, 840 P2d 1350 (1992); Urquhart v. Lane

Council of Governnents, 80 O App 176, 721 P2d 870 (1986).

However, because the conbi ned conprehensive plan and zoni ng
map designates the property A-3, there is no Baker conflict,
and the city's application of the SZO provisions governing
A-3 zoned property in approving a l|location for the bridge
was not error.

The first and ninth assignnents of error are deni ed.
SECOND ASSI GNMENT OF ERROR ( ONRC)

On Novenmber 10, 1992, the city planning conmn ssion
granted what it termed "conceptual approval" of CU 92-08, a
conditional use permt "to bridge a wetland area * * * with
conditions.” The city's Novenber 17, 1992 |etter describing

t he planning conm ssion's decision goes on to expl ain:

"The condition is that since three potential
bridge crossing sites were identified, the site
chosen nust be a coordinated effort anong state
agencies and the devel oper. A final bridge site
and the pros and cons of all three sites will be
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submtted to the Planning Comm ssion wth the
final plan approval."8 3d Supp Rec 2.

The Novenber 17, 1992 letter goes on to state that parties
who participated orally or in witing in the planning
conm ssion hearing may appeal the decision to the city
counci | .

Petitioner apparently did not participate in the
pl anning conm ssion hearing that led to the Novenber 10,
1992 planning comm ssion decision, and did not receive a
copy of the city's Novenmber 17, 1992 |letter advising
applicant and certain other persons of the planning
conm ssion's deci sion. Applicant appealed CU 92-08, but
withdrew its appeal on Decenmber 15, 1992.

On March 2, 1994, nine days before the city council
approved the planned devel opnment challenged in this appeal,
the city extended the effective date of the approval granted
by CU 92-08. The city council's March 11, 1994 deci sion
challenged in this appeal includes the followi ng condition
of approval:

"8. The bridge Ilocation wll be the north
| ocati on, and the culvert will be renpved and

8We are uncertain what documents constitute the planning conmssion's
Novermber 10, 1992 deci sion. The November 17, 1992 letter includes the
foll owi ng reference

"The findings adopted were those contained in the applicants
[sic] supplenmental findings of October 19, 1992 which were part
of the conditional use application.”

Fi ndi ngs, dated COctober 19, 1992, are included at 3d Supp Rec 6-8.
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the fill road will be renoved. No toxic
mat eri al s wi || be used on t he
under pi nnings. "2 Record 69.

Petitioner contends the SZO contains no authority for
granting "conceptual" approval of conditional use permts.
According to petitioner, CU 92-08 did not beconme a final
decision until the final bridge |ocation was approved in the
city's March 11, 1994 deci sion. Petitioner contends the
city's approval of that bridge may, therefore, be chall enged
in this appeal and that the city erred by not denpnstrating
the bridge conplies with the requirenents of the A-1 zone. 10

Applicant characterizes the city's decision naking
regarding CU 92-08 differently. According to applicant, the
pl anni ng commi ssion's Novenmber 10, 1992 deci sion concerning
CU 92-08 becanme final when applicant abandoned its | ocal
appeal of that decision on Decenber 15, 1992. Appl i cant
contends the petitioner's notice of intent to appeal in this

case was filed too late to challenge the city's decision in

9The chal | enged deci sion also includes the follow ng statenent:

"* * * A pridge will connect the two upland areas. The bridge
will replace an old fill road. See Condition of Approval 8.
The bridge's approval is a separate land use decision. * * **
Record 6.

10petitioner concludes its argument under this assignment of error, as
fol |l ows:

"Therefore, Respondent's final decision, if intended as a final
decision of the conditional use application, is insufficient
because it fails to address the mandatory approval criteria for
a bridge across a salt marsh." Petition for Review 19.
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CU 92-08. Applicant also points out petitioner did not
chall enge the city's March 2, 1992 deci sion extending CU 92-
08. Having failed to challenge CU 92-08, applicant contends
petitioner may not challenge the city's approval of the
di sputed bridge in this proceeding.

W see no reason why the ~city <could not grant
condi tional use approval for a bridge at nultiple |ocations
or approve a bridge to be constructed at an unspecified
| ocation within an identified area. In theory, if the city
addressed all rel evant approval criteria 1in approving
multiple bridge locations or approving construction of a
bridge anywhere within an identified area, there would be
not hing inmproper in |later approving a final bridge |ocation
w t hout readdressing those approval criteria. However, the
pl anni ng comm ssion's Novenber 10, 1992 decision does not
appear to grant such a conditional use permt. As
petitioner correctly points out, there is language in the
November 17, 1992 letter itself, and there are statenents of
pl anni ng conm ssion nenbers set out in the petition for
review, suggesting applicant was to denonstrate conpliance
with conditional use permt approval criteria when the final
bridge Ilocation is selected as part of final planned
devel opnent approval .

Petitioner's only substantive <challenge wunder this
assignnment of error is that the city should have applied the

A-1 District criteria, but did not. However, under the
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first and ninth assignnents of error, we conclude the A-3
conprehensi ve plan/zoning map designation applies to the
marsh the disputed bridge would cross. Therefore, even if
petitioner is correct that the <city's approval of the
di sputed bridge at the "northern |ocation" can be chall enged
in this appeal for nonconpliance with A-1 zoni ng
requi renents, such a challenge provides no basis for
reversal or remand.

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR ( ONRC)

SCP 13.1, Policy 4-B provides:

"Because of the potential damage storm water
runoff can cause in estuaries, standards for storm
wat er drai nage systens shall provide for the use
of nat ur al drai nage systens (streans, etc.)
whenever possible and for the dispersion of storm
water from parking lots and streets prior to
entering the estuary. Storm water outfalls shal
al ways be directed away from significant marshes
and tide flats." (Enphasis added.)

Petitioner contends the above policy is violated because
stormwater runoff from the proposed devel opnent will enter
the estuary after passing through a bi oswal e.

The city's findings concerning Policy 4-B explain:

"[ The] application proposes that stornwater runoff
be connected to 'bioswales' and holding ponds

outside of the marsh areas. The hol di ng ponds
contain stormnater runof f which is filtered
through the soil. If the ponds overfill, the
water drains into a bio-swale (a shallow grass-
lined ditch), whi ch renoves any addi ti onal
particles. Drawings * * * show that the storm

sewer outfalls are outside of the wetland, or
mar sh, areas. * * *

Page 12
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"The opponents argue that the devel opnent proposes
to discharge stormwater directly into the marsh
ar eas. The [City] Council rejects this argunent
because the outfalls and bi oswal es are outside of
the A-1 and A-3 boundaries which delineate the
mar sh ar eas.

"The phrase '"directed away froml is wundefined.

[ SCP] Goal 4's purposes are to achieve inproved
water quality in the estuary by inprovenent of
wast ewater discharge, the careful cont rol of
stormvat er runoff and the prevention of erosion to
upl and areas. Moreover, Policy 4-B does not
prohibit the ultimte discharge of stormmater into
the estuary. Instead, the Policy calls for the
direction of st or mwat er outfalls away from
significant marshes and tide flats. In light of
the context of [SCP] Goal 4 and the express
| anguage of Policy 4-B, the [City] Council finds
that 'directed away from neans to divert or
interrupt stormmater prior to its discharge into
the estuary where the interruption provides for
i nprovenent of water quality. * * *" Record 39-41.

The interpretation of Policy 4-B in the above findings
is not "clearly wong" or "beyond all col orable defense.”

Clark v. Jackson County, 313 O 508, 836 P2d 710 (1992);

Zi ppel v. Josephine County, 128 Or App 458, 461, 876 P2d

854, rev den 320 O 272 (1994); Goose Hollow Foothills

League v. City of Portland, 117 O App 211, 843 P2d 992

(1992); West v. Clackamas County, 116 Or App 89, 840 P2d

1354 (1992); Cope v. City of Cannon Beach, 115 O App 11,

836 P2d 775 (1992), aff'd 317 O 339 (1993). The findings
are adequate to denonstrate Policy 4-B is satisfied.

The third assignment of error is denied.
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FOURTH, FIFTH AND SI XTH ASSI GNMENTS OF ERROR ( ONRC)

A I nt roducti on

Petitioner, at various stages in this appeal, provided
the Board with a nunber of extra-record docunents which it
contends establish the planned devel opnment approved by the
city in this matter is |located partially on property owned
by the Sons of Norway, which is |located to the north of the
property owned by applicant and outside the City of Seaside.
In resolving the fourth, fifth and sixth assignnments of
error, we limt our consideration to the record submtted by
respondent . The only 1issues we resolve under these
assignnments of error are (1) whether the record includes a
"l egal boundary survey," as required by the SZGO (2) whet her
the ~city erred by refusing to grant petitioner a
continuance, after applicant submtted a new boundary survey
shortly before the wevidentiary record closed; and (3)
whet her the record includes substantial evidence that the
pl anned devel opnment approved by the city is entirely within

the City of Seaside.ll

B. Requirement for a Legal Boundary Survey [Sixth

Assi gnment of Error (ONRC) ]
Sz0 3.112 est abl i shes " Gener al St andar ds and
Requirements” for planned devel opnents. SZO 3.112(4)

11we also consider petitioner's contention that the city failed to
extend an opportunity to the City of GCearhart to participate in this
matter, as required by the SCP.
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establishes "General Information" requirenents and lists ten
separate itens of information that are required. SZO
3.112(4)(b) requires "[a] |egal boundary survey."

Petitioner contends the application filed in this
matter | acked the required "recorded” | egal boundary survey.
Petitioner argues applicant's engineer "conceded that he had
not conducted an 'on the ground' survey at the tine of the
initial hearing on this matter." Petition for Review 24.

Applicant disputes petitioner's characterization of
applicant's engi neer's concession. According to applicant,

t he engi neer st ated:

"* * * The boundary of this project has been
establ i shed on paper but has not been physically
monumented on the ground by the setting of
nmonunent s. Monuments will have to be set in the
future for the platting of the units, but are not
required to be set until that time. * * * At this
time traverses have been run to tie in existing

monunents in the area, legal descriptions have

been verified and location of the boundary has

been cal cul ated.”™ Record 439.

Applicant identifies one drawing included in the

original application, which shows the property boundaries
and is signed by a registered professional |and surveyor, as
sufficient to satisfy the SZO 3.112(4)(b) requirenent for "a
| egal boundary survey." Appl i cant points out SZO
3.112(4)(b) does not require that the |egal boundary survey
be "recorded."” Applicant also points out a second boundary
survey, which apparently was |ater submtted to the county

for recording, was al so provided by applicant shortly before
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the record cl osed. 12

Petitioner fails to denobnstrate why the docunents
identified by applicant are insufficient to satisfy the
requirenment of SzZO 3.112(4)(b) for "a |I|egal boundary
survey. "

The sixth assignnment of error is denied.

C. Refusal to Grant Continuance [Fourth Assignnent of
Error (ONRC)]

The record includes a Novenber 22, 1993 letter in which
t he author makes a nunber of allegations that the boundary

shown for the subject property in the application docunents

is inaccurate. Among the contentions advanced in that
letter, is the contention that devel opnent proposed al ong
the northern boundary of the property, including the

proposed bridge, would be located in part on property owned
by the Sons of Norway which is |ocated outside the City of
Seasi de. Record 292.

At its Novenber 22, 1993 public hearing in this matter,

the city council voted to keep the record in this matter
open until Decenmber 1, 1993, for subm ssion of additional
written evidence. In a letter dated Novenber 30, 1993,

applicant submtted a nine-page letter to respond to
opposition testinony." Record 186. Attached to that letter

is a letter, dated Novenmber 29, 1993, signed by applicant's

12petitioner challenges the manner in which this survey was allowed into
the record under its fourth assignnment of error, discussed bel ow
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surveyor, which provides a detailed response to the boundary
issues raised in the Novenmber 22, 1993 letter referenced

above. The Novenber 29, 1993 letter states, in part:

"In [Ms. Mancill's] letter she states that the
wooden |athe set by nme along the property line
does not qualify as a |egal boundary corner and
t hat no boundary corners have been set. Contrary
to Ms. Mancill's claim that no boundary corners
have been set, it is shown on one of the draw ngs

she submtted that a "5/8" Rebar + Yellow Plastic
Cap Mead, LS 2259" has been found. This is one of
the monuments which | have set along the northern
boundary of this site. These nonunents are shown
on the survey which is attached. In |ight of
recent testinony this survey has been submtted to
the Clatsop County Surveyor's O fice for recording
in an effort to give the City Council a level of
confort on this issue. On this survey map | show
the line of ownership along the estuary as cl ai ned
by the Division of State Lands, the Wetland
Boundary as defined by RZA, and the acreages of
the wupland portions of the site. * * *"13
(Enphasi s added.) Record 196-97.

Petitioner contends it was entitled to a continuance
under ORS 197.763(4) to respond to the new boundary survey

descri bed above. 14 Petitioner argues the new boundary

13The survey attached to the Novenmber 29, 1993 letter includes boundary
i nformati on which was not included in the earlier docunents submitted by
applicant.

140RS 197.763(4) provides, in part:

"(a) Al docunents or evidence relied upon by the applicant
shall be subnitted to the |ocal government and be nade
available to the public at the time notice provided in
[ORS 197.763(3)] is provided.

"(b) * * * |f additional documents or evidence is provided in
support of the application, any party shall be entitled
to a continuance of the hearing. * * *"
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survey constitutes "additional docunents or evi dence"
submtted just before the evidentiary hearing closed, and
long after the notice of public hearing required by ORS
197.763(3) was provided. Petitioner contends it requested a
conti nuance on Decenmber 1, 8 and 13, 1993, and argues the
city inproperly denied its request. 15

Applicant offers several responses to petitioner's
claim that the city inproperly denied its request for a
conti nuance.

1. Failure to Request a Continuance Prior to
the Close of the Evidentiary Hearing

The city is not required to provide a continuance under
ORS 197.763(4)(b) unless a party requests the continuance
Reed v. Clatsop County, 22 O LUBA 548, 554 (1992).

Applicant contends this assignnment of error should be
deni ed, because petitioner did not request a continuance
before the evidentiary hearing closed on Decenmber 1, 1993

Petitioner's Decenber 1, 1993 nenorandum st at es:

"If the Applicant's submttal ext ends beyond
rebuttal and offers new information in support of
the application, ONRC respectfully requests a
reasonabl e opportunity to respond. ORS 197.763."
Record 121.

In the circunstances presented in this case, we believe

t he above request is sufficient to request a continuance to

15/n considering whether the city inproperly denied petitioner's
requests for a continuance, we initially note the city clearly did rely on
the di sputed survey. Record 60
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26

respond to "new information in support of the application."
At the tinme petitioner's Decenber 1, 1993 nenorandum was
witten, petitioner had not yet seen applicant's submttal,
which so far as we can tell my not have been received by
the city until Decenber 1, 1993, the day the record cl osed.
Moreover, unlike a request under ORS 197.763(6) for the
record to remain open, which nmust be nade "before the
conclusion of the initial evidentiary hearing," a party's
request for a continuance wunder ORS 197.763(4)(b) i f
"addi tional docunents or evidence is provided in support of
the application” is not specifically required to be mde
before the evidentiary hearing closes. W do not believe a
party is required to place the city on notice that it
requests a continuance if such additional evidence is
received by way of witten submttals prior to the day the
record cl oses. In this case, petitioner made it absolutely
clear in letters dated Decenber 8 and 13, 1993 that it
consi dered the new boundary survey "additional docunments or
evidence * * * provided in support of the application" and
requested a continuance under ORS 197.763(4)(b). Supp Rec
6-7, 8-09. In the circunstances presented in this case,
petitioner's efforts to request a continuance were adequate.
2. New Survey Constitutes Rebuttal Evidence

Appl i cant next contends petitioner was not entitled to

a continuance, because the new boundary survey was submtted

to rebut evidence offered by opponents questioning the
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boundary of the proposed project. Applicant contends,
correctly, that Ilike other parties in this quasi-judicial
| and use proceeding, it is entitled to present and rebut

evi dence. See Fasano v. Washington Co. Comm, 264 Or 574,

588, 507 P2d 23 (1973). Applicant contends that where
evidence submtted by an applicant is limted to evidence
rebutting evidence submtted by another party, no right to a
conti nuance arises under ORS 197.763(4)(b).

In Reed v. Clatsop County, 22 O LUBA 548, 555-56

(1992), we noted sone of the problens | ocal governnents face
in conplying with the procedural requirenents of ORS 197. 763
and ensuring that parties are provided procedural rights
they may be entitled to independently of ORS 197.763,
including the right to present and rebut evidence. Cur

di scussion in Reed includes the follow ng:

"Finally, we recognize intervenor's argunments that
it is possible under a broad and literal reading
of ORS 197.763(4)(b) to require that an applicant
remain silent at the initial hearing and any
continued hearings or risk introducing new
evi dence and causing a never ending succession of
conti nuances. However, to the extent an applicant
limts its presentation to presenting or
di scussi ng t he evi dence previ ously supplied
pursuant to ORS 197.763(4)(a), and rebutting
evidence presented by opponents, we question
whet her a right to a continuance would arise under
ORS 197.763(4)(b)." 1d. at 556.

To the extent the above | anguage in Reed can be read to
suggest an applicant, by way of rebuttal, my submt

"addi tional docunents or evidence * * * jin support of the
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application” after the deadline established by ORS
197.763(4) (a), w thout thereby giving parties to the
proceeding a right to request a continuance under ORS
197.763(4)(b), we reject the suggestion. There is no
exception provided in ORS 197.763(4)(b) for "additional
docunents or evidence * * * in support of the application”
sinply because such docunents or evidence may also qualify
as rebuttal evidence or because applicant has a right to
subm t such rebuttal evidence.

W agree with petitioner t hat the new survey
constitutes "additional documents or evidence * * * in
support of the application.” SZO 3.112(4)(b) requires a
| egal boundary survey. The new survey was submtted to
bol ster the original application when questions were raised
about the actual boundary of the subject property. The
i ssue of the actual boundary of the property is particularly
legally significant here, because petitioner contends part
of the project, as proposed, is |ocated on property not
owned by applicant and outside the city's jurisdiction.
Applicant has a right to rebut that contention. However, if
applicant's rebuttal i ncl udes "additional docunents or
evi dence * * * in support of t he application,”
ORS 197.763(4) (b) gi ves petitioner a ri ght to a

conti nuance. 16 The <city erred in denying petitioner's

16Because ORS 197.763(4)(b) does not specify what nust occur during the
required continuance, it may be that petitioner could be limted in the
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request for a continuance.
The fourth assignnment of error is sustained.

D. Lack of Jurisdiction Over Subject Property [Fifth
Assi gnment of Error (ONRC)]

This assignnment of error actually includes two

assi gnnments of error.

In Hoffman v. City of Seaside, 24 O LUBA 183, 186

(1992), we reversed a city ordinance rezoning property
| ocated outside the city's corporate limts, concluding the
city lacked jurisdiction to do so. Petitioner contends the
city simlarly exceeds its jurisdiction when it approves a
pl anned devel opment |ocated, in part, in the City of
Gear hart.

The city addressed petitioner's argunent under this

assi gnment of error as follows:

"Finally, opponents argue that a portion of this
site is wthin the boundary of the City of
Gearhart and that the boundary of this application
is incorrect. The Counci | notes that the
Applicant's professional |and surveyor submtted a
letter on Novenber 29, 1993 addressing the
boundary i ssue. M. Meade concluded in that
letter that the '[n]orthern property line of this
project is also the northern Iimt of the City of
Seaside's city limts.' The Council finds that
M . Mead's letter is credible, subst anti al
evidence that the boundary of the site has been
adequately identified and that it is not wthin
the City of Gearhart. The Counci | rej ects
contrary evidence." Record 60.

continuance to legal argunment based on the evidence petitioner already
subnmitted and applicant's rebuttal evidence. However, we are not required
to consider that issue here, and we do not do so.
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The record contains conflicting evidence concerning the
| ocation of the northern boundary of applicant's property
and the northern boundary of the City of Seaside. However
we agree with the city that the letter and survey submtted
by M. Meade constitute substantial evidence (i.e. evidence
a reasonabl e person woul d believe) that the subject property
for which planned devel opnent approval is granted is | ocated

wholly wthin the City of Seaside.?l’ See Douglas .

Mul t nomah County, 18 Or LUBA 607, 617 (1990) (and cases

cited therein).

Petitioner finally contends the city inproperly omtted
the City of Gearhart as a participant in this matter, as it
is required to do under SCP 13.1, Policy 8-A 18

However, applicant points out petitioner does not
contend the city failed to provide notice to the City of

Gear hart. The chal | enged deci sion explains how the City of

17presumably, a court of competent jurisdiction may ultimately disagree
with the city about the l|ocation of the northern boundary of applicant's
property and the city's northern boundary. We express no Vview concerning
the | egal consequences of such a decision

18scp 13.1, Policy 8-A provides:

"Since actions in the estuary extend beyond corporate
boundaries, all jurisdictions on the estuary shall participate
in the evaluation of the devel opnent proposals affecting the
estuary. This may be carried out in the conditional use or
subdi vision permt process at the local |evel. The Oregon
Department of Fish and Wldlife shall be used as a resource to
eval uate the proposals."”
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Gearhart participated in the proceeding.19 Appl i cant
cont ends this IS sufficient to conply with t he
"participation" requirement of SCP 13.1, Policy 8-A We
agree with applicant.

The fifth assignment of error is denied.

SEVENTH AND EI GHTH ASSI GNMENTS OF ERROR ( ONRC)

SCP 9.3.1 and 13.1, Policy 6-A require that the city
consult and cooperate with governnmental agencies to conserve
and protect fish and wldlife habitat where a proposed
devel opnent wil | i npact or reduce habi t at val ue. 20
Petitioner suggests SCP 9.3.1 and 13.1, Policy 6-A are
violated by the challenged decision because the Oregon
Departnment of Fish and WIldlife, United States Fish and
Wldlife Service and National Marine Fisheries Service
expressed concerns with the proposal and the challenged
decision is in conflict with those concerns.

I n Waugh v. Coos County, 26 Or LUBA 300, 314 (1993), we

19The City of Gearhart's mayor submitted both oral and witten
testinony.

205CcP 9.3.1 and 13.1, Policy 6-A provide:

"Seaside will cooperate with governnental agencies to conserve
and protect identified fish and wildlife habitat." SCP 9.3.1.

"Fish and wildlife habitat of the Necanicum Estuary System
contribute a great deal to the environmental quality and the
econony of the area. Actions that would reduce the habitat
value of the estuary shall be carefully evaluated in this
l'ight. The Oregon Departnent of Fish and WIldlife shall be
consulted whenever such actions are proposed in order to
deternmine the inpact." SCP 13.1, Policy 6-A
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expl ained the coordination obligation inmposed by Statew de
Pl anni ng Goal 2 (Land Use Pl anning) does not require that a
| ocal governnment "accede to every concern that nmay be
expressed by [a state agency].” Nei ther do the plan
policies cited by petitioner inpose an obligation that the
city agree with every concern a state agency representative
may express. W reject petitioner's argunent to the
contrary.

However, we also explained in Waugh that the Goal 2
coordi nati on obligation does require that a | ocal governnent
"adopt findings responding to * * * Jegitimte concerns."

Waugh v. Coos County, 26 Or LUBA at 414. The cited plan

provi sions inpose the sane obligation.
Petitioner cites the following fifteen issues raised by

gover nnent al agenci es:

"1l. [T]lhreat to nultiple wildlife resources on
t he west bl uff;

"2. [Alpplication of salt marsh review standards
for the A-1 zone;

"3. [S]econdary inpacts related to air, noise and
wat er pol [ ution;

"4, [B]ridge crossing wll create a partia
barrier for wldlife, shade native plants,
and my encourage colonization of weedy
pl ants;

"5. The wet spit provides critical nesti ng
habitat for great blue herons and staging
habi tat for band-tailed pigeons. Devel opnent
of the west spit wll effectively elimnate
ri parian habitat functions for these species
and severely conprom se those functions for a
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1 | arge nunber of other species;

2 "6 [Plrotection of riparian resources

3 "7. |[Rlecommended wldlife survey during the

4 nesting season;

5 "8 [West spit provides the last relatively

6 undi sturbed site containing a w de variety of

7 productive habitat types in close proximty

8 to each other;

9 "9. Resource Capability Determ nation standards

10 shoul d be appli ed,;

11 "10. [Rlecomended |imting developnent to the

12 eastern parcel

13 "11. I npact Assessnent standards for salt narshes

14 shoul d be appli ed,;

15 "12. Renoval of trees will increase the potential

16 for site abandonnment by nesting heron;

17 "13. I nadequate stornmwater treatnent plan

18 "14. | nadequate def erence to avoi dance and

19 m nimzation as mtigation tools ; and

20 "15. I nadequate conpensatory mtigation plan."

21 (Record citations omtted.) Petition for

22 Revi ew 26- 27.

23 A. | ssues not Sufficiently Raised to Warrant a
24 Speci fic Response in the Findings (lssues 1, 3, 8,
25 and 13 through 15)

26 | ssues 13 and 14 do not appear to have been raised at
27 all, and petitioner does not cite where in the record issue
28 15 was raised. Failure to raise those issues below

29 precludes petitioner from raising the city's failure to
30 address those issues in its findings. ORS 197.763(1);

31 197.835(2). Issues 1 and 3 reflect statenments that suggest
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an issue, but are sinply not sufficiently developed to
require a specific response by the city. Issue 8 reflects a
statenment which does not express a position or issue, and
the city was not required to respond to it.

B. | ssues for Wiich Applicant Identifies Adequate
Responsi ve Findings (lssues 2, 9 and 11)

| ssues 2, 9 and 11 all are variations of the A-1 versus
A-3 conprehensive plan/zoning map issue addressed, supra,
under the first and ninth assignments of error. Appl i cant
identifies findings which are adequate to respond to these
i ssues.

C. | ssue Whi ch are Adequat el y I dentified by
Petitioner and Adequately Raised Below to Require
a Specific Response in the City's Findings
(I'ssues 4 through 7, 10 and 12)
1. | ssue 4
Applicant cites no findings responding to the U S. Fish
and Wldlife Service's concerns about inpacts that nmay be
caused by the proposed bridge crossing. The conditions of
approval applicant cites my provide the basis for an
adequat e response, but they are not an adequate response in
and of thensel ves.
2. | ssue 5
The findings cited by applicant are not an adequate to
respond to the concerns expressed by the U S. Fish and
Wldlife Service that the developnent will elimnate the

riparian habitat function now performed by the west upland

area for great blue heron, band-tailed pigeons and other
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species. W express no view concerning whether an adequate
response to those concerns is possible, only that the
findings cited by applicant do not supply that response.
3. | ssue 6
At Record 1032, the Oregon Departnent of Fish and
Wldlife (ODFW expresses a nunber of recomendations
concerning "Protection of Ri parian Vegetation." The
findings identified by applicant do not respond to those
reconmendati ons.
4. | ssue 7
ODFW offers the follow ng expl anation for its
recommendation that a nesting season survey should be

conduct ed:

"The Necani cum Estuary |Inventory (NElI) report (map
8-42) identifies this area as a green-backed heron

nesting site. Vi sual observations and eggshell
measurenments nmade |late last sumer indicate the
area is still being used by green herons. Si nce

the timng of these observations occurred after
the nesting season, no quantitative information is
avai l able on volunme of use. A conplete survey
should be conducted during the nesting season.”
Record 1032.

The chal l enged decision fails to address ODFW s concern
and recommendati on.
5. | ssue 10
In its five-page, August 31, 1993 letter to the city
pl anni ng conm ssion concerning the chall enged devel opnent,
ODFW expressed a variety of concerns about the project's

potential inpacts on the environnent. That letter cites
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t hose concerns and then concludes with a recomendati on that
the city limt developnent to the eastern upland area.

The ~city was obligated to respond to that ODFW
recommendation in its findings supporting its decision to
al | ow devel opnent on t he west ern upl and ar ea,
notw t hst andi ng ODFW s recommendati on.

6. | ssue 12

In its Novenmber 12, 1992 letter to the city planning
comm ssi on, ODFW expressed a nunber of concerns that planned
tree removal to accommmodate the proposed devel opnent woul d
increase the likelihood that heron w |l abandon the site as
a nesting area.

The findings cited by applicant are inadequate to
respond those concerns.

The seventh and eighth assignments of error are
sustained, in part.

TENTH ASSI GNVENT OF ERROR ( ONRC)

SZO 3.115(3) inposes the following requirenent on

pl anned devel opnments:

"[T] he location, design, size and uses are such
that traffic generated by the devel opnent, except
in single famly density, can be accommopdated
safely and w thout congestion on existing or
pl anned arterial or collector streets and will, in
the case of conmer ci al devel opnents, avoi d
traversing |ocal streets.”

Petitioner contends the challenged developnent violates
SZO 3.115(3), because appl i cant provi ded no traffic

anal ysi s. Petitioner also contends, because the chall enged
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decision anmends the SZO map and the proposal wi ||
"significantly affect traffic on Hi ghway 101," t he
Transportation Planning Rule (TPR), OAR Chapter 660,
Di vision 12 appli es. Petitioner contends the single access
poi nt approved by the Oregon Departnent of Transportation
(ODAT) violates the TPR

A.  SZO 3.115(3)

Applicant points out SZO 3.115(3) does not inpose a
requirement for a traffic analysis. Mor eover, applicant
notes a letter from ODOT concerning the proposal states:

"I'n concept, this office has no objections to this
pl an. The proposed ni d-bl ock access, w th highway
i nprovenents, appears to adequately mtigate the
increased traffic volumes and turning novenents

Wth the planned mtigation, the proposed project
shoul d not adversely effect [sic] highway capacity
and current |evel of service." Supp Rec 30.

Petitioner does not provide a basis for concluding the
chal | enged decision violates SZO 3.115(3), and we therefore
reject this subassignnent of error

B. Transportation Planning Rul e

Petitioner does not cite the provisions of the TPR
which it believes make the TPR applicable to the chall enged
deci si on. Nei t her does petitioner cite the TPR provisions
it believes are violated by the chall enged deci sion.

OAR 660-12-060(1) provides, as relevant:

"Amendnents to functional pl ans, acknow edged
conprehensive plans, and land use regulations
whi ch significantly af f ect a transportation
facility shall assure that allowed |and uses are
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consistent with the identified function, capacity,
and level of service of the facility. * * *"
(Enphasi s added.)

Applicant first argues the TPR does not apply because
while the SZO is a land use regulation, it is only anended
by the challenged decision in the technical sense that the
conprehensive plan/zoning map is anended to add a "PD'
designation. We reject that argunent because we are unable
to determne whether the only legal significance of this
amendnent to the plan and zoning map is to add two letters
to that map. 21

However, under OAR 660-12-060(1), an anmendnent to an
acknow edged | and use regul ati on nust denonstrate conpliance
with this TPR provision only if the amendnent wll
"significantly affect a transportation facility." VWhet her
such anmendnents "significantly affect a transportation
facility," I's gover ned by criteria i n t he TPR.
OAR 660-12-060(2) expl ains:

A plan or | and use regul ati on anmendment
significantly affects a transportation facility if
it:

"(a) Changes the functional classification of an
exi sting or planned transportation facility;

"(b) Changes standards inplenmenting a functional
classification system

21\ do note that while an increase in pernissible density was not
granted in this case, a density bonus is permssible for planned
devel opnents in the R-2 zone.
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"(c) Allows types or levels of I|and wuses which
would result in levels of travel or access
which are inconsistent with the functional
classification of a transportation facility;
or

"(d) Would reduce the level of service of the
facility below the mninum acceptable |evel
identified in the TSP."

The chal | enged deci si on i's a quasi - j udi ci al
conprehensive plan and |and use regulation anmendnent. I n
adopting such a decision, the city is obligated either to
denonstrate conmpliance with the TPR or, alternatively,

establish that the TPR does not apply. See Recht v. City of

Depoe Bay, 24 Or LUBA 129, 134 (1992). The city attenpted

to take the latter approach in this matter:

"[ The proposal] will not have a significant inpact
on U.S. H ghway 101, the relevant transportation
facility. No |ocal or county roads are affected
by this application. ODOT has submitted a letter
stating that the proposed developnent wll not
adversely inpact U S. Highway 101's capacity, nor
will the proposed devel opnent alter the highway's

current level of service. * * * The [City] Counci
finds that the requirenent of the transportation
pl anning rul e has been conplied with." Record 64.

The above findings are brief, and the last sentence is
sonmewhat confusing because it suggests the city concluded
the TPR applies but is satisfied. However, reading the
finding in context, it is reasonably clear the city takes
the position in its findings that the TPR does not apply,
because the city believes the chall enged decision does not
significantly affect a transportation facility.

W have sone difficulty determning the proper
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resolution of this assignnment of error. As noted earlier,
petitioner makes no attenpt to explain which part of OAR
660-12-060(2) it is relying on in contending the chall enged
deci si on wi || significantly af fect a transportation
facility. Petitioner al | eges t he proposal wi ||

significantly affect a transportation facility, but makes no

att enpt to explain why, except to assert it wi ||
"significantly affect traffic on H ghway 101." Petition for
Revi ew 31. However, petitioner does contend the city's

findings are inadequate to explain why the TPR does not
apply.

The city's findings also mke no reference to
OAR 660-12- 060(2) . OAR 660-12-060(2)(a) and (b) do not
appear to apply here. Applicant contends the ODOT letter
constitutes substanti al evi dence that the chall enged
decision does not significantly affect a transportation
facility under OAR 660-12-060(2)(c) or (d). Applicant may
well be correct that the proposal wll not significantly
affect a transportation facility, within the nmeaning of OAR
660-12-060(2)(c) or (d), but the findings do not explain why
the city believes that is the case.

We suspect fromthe ODOT testinony cited in the city's
findings that the proposal will not result in a |evel of
travel or access that is inconsistent with the functional
classification of U S. Hi ghway 101. However, neither the

findings nor the evidence to which we are cited provide the
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facts necessary to make that determ nation. Mor eover, it
may be that there is no TSP identifying a m nimum accept abl e
| evel of service or, if there is, it my be the proposal
woul d not reduce the level of service below such m ninmum
acceptable |evel. However, the above quoted findings are
i nadequate to explain why the challenged devel opnment wll
not significantly affect U S Hi ghway 101, wthin the
meani ng of OAR 660-12-060(2)(c) or (d).

We conclude the city's findings are inadequate to
explain why the challenged decision will not significantly
affect a transportation facility, wthin the neaning of
OAR 660-12- 060(2) .

The tenth assignnent of error is sustained, in part.

FI RST ASSI GNMENT OF ERROR ( CHI NOOK TRI BE)

The challenged decision finds the proposal conplies

with SCP Policy 9.4(1). Intervenor-petitioner Chinook Tribe
(hereafter i ntervenor-petitioner) cont ends t hat t hese
findings are not supported by substantial evidence. SCP

Policy 9.4(1) states:

"Sites in construction areas that have been
identified as, or are found to have significant
ar chaeol ogi cal content, shall be protected from
degradati on and destruction."” (Enphasis added.)

The city's findings concerning SCP Policy 9.4(1) are as

foll ows:

"This area is not identified as containing
significant ar chaeol ogi cal content . The
Applicant's archaeol ogi cal consultant responded to
testinmony the site contained a |ikely burial area.
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However, after extensive site investigation, the
burial area has not been docunented as containing
significant content by either the archaeol ogical
consultant or the City. The [City] Council finds
that this policy is met." Record 31.

We have reviewed the evidence cited by the parties.
There is conflicting evidence concerning archaeol ogical
significance of the subject property. However, we concl ude
t he evidence supporting the city's finding that the site
does not have "significant archaeol ogical content" is
evidence a reasonable person could believe. The evidence
cited by petitioner is insufficient to allow us to concl ude
a reasonabl e person could not rely on the evidence submtted

by applicant's consultant. Douglas v. Miltnomah County,

supra.
| ntervenor-petitioner's first assignnent of error is
deni ed.
SECOND ASSI GNMENT OF ERROR ( CHI NOOK TRI BE)
ORS 358.920(1)(a) provides:

"A person mmy not knowngly and intentionally
excavat e, I njure, destroy or alter an
ar chaeol ogi cal site or object or renove an
ar chaeol ogi cal object located on public or private
[ ands in Oregon unless that activity is authorized
by a permt issued under ORS 390.235. "22

220RS 390. 235(1) (a) provides:

"A person may not excavate or alter an archaeol ogical site on
public | ands, make an exploratory excavation on public |lands to
deternine the presence of an archaeol ogical site or renmove from
public lands any naterial of an archaeological historical,
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ORS 358.920(6) provides:

2 "1 f human remai ns are encount er ed duri ng
3 excavations of an archaeol ogical site on privately
4 owned property, the person shall stop all
5 excavations and report the find to the |andowner,
6 the state police, the State Historic Preservation
7 Oficer and the Conmm ssion on Indian Services.
8 All funerary objects relating to the burial shal
9 be delivered as required by ORS 358.940."

10 Indian burials are also protected under ORS 97.740 through
11 97.760. ORS 97.745 provides:

12 "Except as provided in ORS 97.750, no person shal
13 willfully remove, nutilate, deface, injure or
14 destroy any cairn, burial, human remains, funerary
15 obj ect, sacred object or object of cultura
16 patri nmony  of any native I ndi an. Per sons
17 di sturbing native Indian cairns or burials through
18 i nadvertence, including by construction * * *
19 activity, shall at their own expense reinter the
20 human remains or funerary object under the
21 supervi sion of the appropriate Indian tribe.™

22 The exception to the prohibitions and requirenments of ORS

23 97.745 provided by ORS 97.750 is as follows:

24 "(1) Any proposed excavation by a professional
25 archaeol ogist of a native Indian cairn or
26 burial shall be initiated only after prior
27 witten notification to the State Historic
28 Preservation O ficer and the state police, as
29 defined in ORS 358.905, and with the prior
30 witten consent of the appropriate Indian
31 tribe in the vicinity of the intended action
32 Failure of a tribe to respond to a request
33 for perm ssion within 30 days of its mailing
34 shall be deenmed consent. Al'l associ at ed
35 mat eri al objects, funerary objects and human
36 remains renmoved during such an excavation
37 shall be reinterred at the archaeologist's

prehi storical or anthropol ogical nature wi thout first obtaining
a permt issued by the State Parks and Recreation Department.
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expense under the supervision of the Indian
tribe.

"(2) I'n order to determ ne the appropriate Indian
tribe under this section and ORS 97.745, a
prof essi onal archaeol ogist or other person
shall consult with the Comm ssion on |Indian
Servi ces whi ch shal | desi gnat e t he
appropriate tribe."

| nt ervenor-petitioner ar gues t he record i ncl udes
evidence that the subject property is a Chinook Tribe
ancestral burial ground. The city did not adopt findings
specifically addressing the above statutory requirenments and
i ntervenor-petitioner contends the findings adopted by the
city addressing SCP Policy 9.4(1) are insufficient to
establish the subject property was not used in the past for
| ndi an burials, and such findings would be contrary to the
evidence in any event.23 [Intervenor-petitioner goes on to
argue one of the conditions of approval inposed by the city
is insufficient to ensure conpliance with the above quoted

statutory requirenents:

"Archaeol ogi cal considerations wll be observed.
A detail ed archaeol ogi cal probing of the site wll
be required, and construction will be stopped if
significant artifacts are found, and the City
Pl anni ng Depart ment and State Hi storic
Preservation Ofice will be notified." Record 63-
64.

I nt ervenor-petitioner contends the above condition is

inconsistent with the requirenments of ORS 358.920(6), if

23The city's findings addressing SCP Policy 9.4(1) are quoted supra
under our discussion of intervenor-petitioner's first assignment of error
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human remai ns are uncover ed. I ntervenor-petitioner further
contends the condition fails to require notification and
consultation with the appropriate tribe under ORS 358. 950 or
that tribal consent be obtained, as required by ORS 97. 750.
As an initial point, we see a distinction between

whet her the chall enged decision is subject to and conplies

with the above quoted statutory requirenents and whether
appl i cant nmust comply with any applicable statutory
requirenents at the tine of excavation and construction.
Only the first question is presented in this appeal. W see
nothing in the cited statutes inposing a requirenent on the
city to ensure no devel opnent permts authorized by the city
could be acted on in a way that wuld violate the
requi renents inmposed by the statutes. In all cases, the
statutory requirenents are inposed directly on the person
altering t he ar chaeol ogi cal site or encount eri ng
archaeol ogi cal artifacts. The <cited statutes are not
approval standards the city nust address in approving the
di sputed planned devel opnent. The city has found the
di sputed devel opnment conplies with SCP Policy 9.4(1) which

presumably, was adopted by the city to conply the Statew de
Pl anni ng Goal 5 (Open Spaces, Scenic and Historic Areas, and
Nat ural Resources) requirenents concerning cultural areas.
We are aware of no general requirenment that the city nust,
prior to approving the chall enged planned devel opnent, find

every potentially applicable federal or state statutory
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requi renent is satisfied. 24

Al t hough we conclude the city need not denpnstrate in
t he chall enged decision that the devel opnent authorized by
the decision either conplies with or will conply with the
cited statutory requirenents, the city my not approve the
di sputed planned developnment in a way that purports to
obviate applicant's responsibility to conply wth those
statues wi thout denonstrating that (1) those statutes do not
apply to the excavation or construction that nmay be carried
out under the challenged decision, or (2) the statutory
requi renments have been net.

We do not understand the chall enged decision to approve
excavation or construction wthout regard to the above
statutory requirenents. To the contrary, the condition
cited above directs that "[a]rchaeol ogical considerations
wll be observed." The <condition further directs that
"detailed archaeol ogi cal probing of the site wll be
required * * *r.1" The additional directive in the
condition that "construction wll be stopped if significant
artifacts are found, and the City Planning Departnent and

State Historic Preservation Ofice will be notified" is only

24X course, the city nmmy adopt conprehensive plan or land use
regul ati ons that inpose such an obligation on the city. If the city does
so, then the city would be required to either find that the statutory
requi renents are satisfied or that it will be feasible to satisfy those
requi renents. I ntervenor-petitioner does not contend the SZO or SCP
requires that the <city denonstrate in this proceeding that the
archaeol ogical protection statutory provisions cited in the text are
satisfied or can be satisfied by the chall enged pl anned devel opnent.
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inconsistent if the city intended this part of the directive
to be exclusive and, thereby, elimnate any obligation on
the part of applicant to conply with the requirenents of ORS
97. 740 through 97. 760, 358.920 through 97.750 that may apply
to applicant at the tinme of excavation or construction. W
do not read the condition to say that.

| ntervenor-petitioner's second assignnent of error is

deni ed.
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The city's decision is remanded.
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