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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MAURY SANCHEZ,

Petitioner,
LUBA No. 94-122
VS.
FI NAL OPI NI ON

CLATSOP COUNTY, AND ORDER

N N N N N N N N N

Respondent .

Appeal from Cl atsop County.

Robert S. Simon, Oregon City, filed the petition for
review and argued on behalf of petitioner. Wth himon the
brief was The Robert S Sinon Law Firm

Kenneth S. Eiler, Seaside, filed the response brief and
argued on behal f of respondent. Wth him on the brief was
Bauske, Eiler & Settles.

HOLSTUN, Chief Referee; SHERTON, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 03/ 10/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals two |land use ordinance enforcenment
deci si ons.
FACTS

Petitioner owns a .23-acre parcel (hereafter referred
to as Tax Lot 400) located south of the City of Warrenton in
Cl atsop County. Tax Lot 400 is zoned Single Famly
Residential-1 Acre Mnimum (SFR-1) and is subject to the
Beaches and Dunes Overlay (BDO) district.

Petitioner resides in a nobile honme on a |eased space
in a nobile hone and recreational vehicle park. In this
opinion, we refer to this space as Tax Lot 3300. Tax Lot
3300 is zoned Tourist Commercial (TC).

I n August 1993, petitioner began cutting trees on an
approxi mately 3000 square foot portion of Tax Lot 400.
Petitioner w shes to construct a log home on this 3000
square foot portion of Tax Lot 400. Petitioner stored the
logs from Tax Lot 400, as well as lunmber mlled from those
| ogs, on Tax Lot 3300 to allow the logs and lunber to dry
and cure for subsequent use in constructing a |log honme on
Tax Lot 400. On Septenmber 17, 1993, the city nailed
petitioner notice that cutting trees on Tax Lot 400 and
storage of the l|ogs and |unber from Tax Lot 400 on Tax Lot
3300 violates certain requirenments of the Clatstop County

Land and Water Devel opnent and Use Ordi nance (LWDUO) .
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On Cctober 21, 1993, an enforcenent subconm ttee of the
county planning conmm ssion (hereafter planning comm ssion)
held a hearing on the alleged violations. On Oct ober 28
1993, the planning conm ssion adopted findings and i ssued an
order finding petitioner in violation of the LWDUO and
assessing two fines of $7,500 each for the violations on
each tax |ot.

On Novenber 4, 1993, petitioner appealed the October
28, 1993 orders to LUBA. The record was settled in that
appeal on January 19, 1994. The petition for review was
filed on February 29, 1994. On March 22, 1994, LUBA granted

respondent's notion that the orders be remanded to the

county for additional proceedings. Sanchez v. Clatsop
County, O LUBA _ (LUBA No. 93-184, March 22, 1994)
(Sanchez 1). Thereafter, on June 7, 1994, petitioner was

given notice that the planning commssion would hold a
"public hearing to review the record and adopt findings * *
*." Record 1l14a. The planning conm ssion held a hearing on
June 28, 1994, Ilimted to the evidentiary record already
conpi | ed. However, the planning conmm ssion allowed
petitioner to coment on the proposed findings. The
pl anni ng comm ssion adopted the orders challenged in this

appeal on June 28, 1994.1 Those orders were recorded, and

1The order concerning Tax Lot 400 finds a violation of the LWUO "for
harvesting trees and renoving vegetation without first obtaining a
devel opnent pernmit and conplying with LWOUO S4. 104(1) and S4.104(2) * * * "
Record 131. The order inposes a fine of $7,500 unless certain corrective
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petitioner was given witten notice of the orders, on July
14, 1994. This appeal followed.
WAl VER

I n response to sever al argunent s advanced by
petitioner, respondent contends petitioner waived his right
to assert the argunent because petitioner failed to raise
the 1issue below. ORS 197.763(1); 197.835(2). ORS
197.835(2) provides that issues before LUBA shall be limted
to those issues raised before the l|ocal hearings body, as
provided in ORS 197.763. ORS 197.763 applies to "the
conduct of quasi-judicial |and use hearings conducted before

a local * * * planning conm ssion * * * on application for a

|and use decision * * *, (Enphasi s added.) Ot her
provisions of ORS 197.763 also refer to the "application"
and "applicant.” The proceeding leading to the chall enged
orders is an action initiated by the county against
petitioner for wviolation of the LWDUOQ. There was no
"application" for devel opnent approval or "applicant” in the

sense those terns are used in ORS 197. 763. ORS 197. 763 does

not apply to such enforcenent proceedings.

actions are taken to elimnate the identified LWDUO violations, in which
case the fine is reduced to $250.

The order concerning Tax Lot 3300 finds petitioner to be in violation of
the LWUO "for storing lunmber in a Tourist Commercial zone * * * "
Record 121. The order inposes a fine of $7,500 unless "all of the | unber
and |l ogs are permanently removed" from the property by a specified date.
Id. The order specifies that if the lunber and |ogs are renoved, the fine
will be reduced to $700.
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Petitioner may raise issues without regard to whether
he rai sed those issues bel ow.
FI RST ASSI GNMENT OF ERROR

As expl ai ned above, the planning comm ssion's initial
decision in this matter was rendered on October 28, 1993
LUBA remanded that decision in Sanchez | on March 22, 1994.
The orders challenged in this appeal were rendered by the
pl anni ng comm ssion on July 14, 1994, 114 days after LUBA' s
March 22, 1994 remand in Sanchez I. Petitioner contends the
chal l enged orders are "null" because they were rendered nore
than 60 days after March 22, 1994, as required by LWDUO
6.530(2) and nore than 90 days after March 22, 1994, as
required by OAR 661-10-021(1).

A LWDUO 6. 530( 2)

The LWDUO includes specific provisions concerning
enforcement proceedings. LWDUO 10. 240. LVWDUO 10. 240( 4)
provi des:

"The hearing before the Planning Conm ssion shal
be conducted pursuant to procedures adopted by the

Commi ssion and shall at a mninmum provide an
opportunity for the Violator and/or Property Owner
to present testinony and evidence as well as
comments from any other interested parties as
determ ned by the Conmm ssion. * * *" (Enphasi s
added.)

Petitioner contends the above enphasized | anguage obli gated
the county in this matter to conply with the time deadline

i nposed by LWDUO 6.530(2), which provides:

"Action by the review body shall be decided by a
maj ority vote of its nenbers present at the
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1 meeting at which review as [sic] made and shall be

2 taken either at that or any subsequent neeting.

3 The review body shall render its decision no |ater

4 than sixty (60) days after the filing of the

5 request for review and shall file that decision

6 with the County Clerk within ten (10) days after

7 it is rendered.”

8 Respondent points out the LWDUO 6.530 review provisions
9 govern requests for review under LWDUO 6.500. LWDUO 6. 410
10 and 6.500(1) and (2) nmake it clear these provisions concern
11 appeal s of decisions concerning issuance of a "devel opnment
12 permt." Respondent contends the LWDUO 6.530(2) provisions
13 cited by petitioner are inapplicable to code enforcenent
14 proceedings. W agree with respondent.

15 Mor eover, we reject this subassignnment of error for
16 second reason. Absent code provisions to the contrary,

17 a local government decision is remanded by LUBA, the | ocal
18 governnent is not required to repeat the procedures
19 applicable to the initial proceedings unless LUBA s remand
20 specifically requires that those procedures be followed.
21 Wentland v. City of Portland, 23 Or LUBA 321, 326-27 (1992).
22 Therefore, even if LWUO 6.530(2) applied to the planning
23 comm ssion's initial October 28, 1993 decision, it does not
24 apply to the planning comm ssion's decision on remnd.

25 B. OAR 661-10-021

26 OAR 661-10-021(1) provides:

27 "If a local governnment or state agency, pursuant

28 to ORS 197.830(12)(b), wthdraws a decision for

29 t he purposes of reconsideration, it shall file a

30 notice of withdrawal with [LUBA] on or before the
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date the record is due. A decision on
reconsideration shall be filed with [LUBA] wthin
90 days after the filing of the notice of
wi thdrawal or within such other time as [LUBA] nay
al | ow. "

As respondent correctly points out, our remand in
Sanchez | followed respondent's notion for renmand. It did
not result froma notice of w thdrawal pursuant to OAR 661-
10- 021. A local governnment nmay only exercise its right to
w thdraw a decision unilaterally for reconsideration under

OAR 661-10-021(1) where the notice of wthdrawal is filed

on or before t he dat e t he record i s due.

ORS 197.830(12)(b), cited in our rule, also inposes that
requirenment.

The notion for voluntary remand in Sanchez | was filed
after the record was filed and after the petition for review
was filed.?2 OAR 661-10-021(1) and the 90-day deadline
specified in that rule for decisions on reconsideration do
not apply in this matter.

Thi s subassi gnnent of error is denied.

C. Finality

At the end of his argunent wunder this assignnment of
error, petitioner suggests the county failed to render a
final decision in this matter, because the orders are not

signed by the planning comm ssion. See OAR 661-10-010(3)

2Petitioner opposed the notion for voluntary remand, but we allowed the
noti on because petitioner offered no reason why the requested voluntary
remand shoul d not be all owed.
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26

("[a] decision becones final when it is reduced to witing
and bears the necessary signatures of the decision maker(s),
unl ess a local rule or ordinance specifies that the decision
becones final at a later tinme * * *"),

If the county has not adopted a "final" decision, LUBA
| acks jurisdiction and we would be required to dismss this

appeal. ORS 197.015(10); Randall v. WIlsonville, 8 Or LUBA

185, 189 (1983). However, petitioner is incorrect. Whi | e
the copies of the disputed orders included at Record 115-16
and 124-25 are not signed, the signed orders are included in
the record at Record Il 148-49 and 156-57.

Thi s subassi gnnent of error is denied.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Petitioner challenges the county's order regarding Tax
Lot 400. Petitioner first contends the county is barred by
the Forest Practices Act from applying BDO restrictions to
his use of Tax Lot 400. Petitioner also contends his
actions on Tax Lot 400 are exenpt from the BDO requirenents
under LWDUO 1. 062. We address these contentions separately
bel ow.

A Forest Practices Act

Petitioner contends Tax Lot 400 is "forest land," as
that termis defined by ORS 527.620(5). Petitioner further
contends the clearing and harvesting of trees and vegetation

that led to the order concerning Tax Lot 400 is a "forest
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practice,” as that term is defined by ORS 527.620(6).
Finally, petitioner contends ORS 527.722(1) prohibits the
county from applying its land use regulations to "forest
practices" on "forest |ands" |ocated outside an urban growth
boundary unless one of the exceptions provided in ORS
527.722(2) applies.

As noted earlier, the county found petitioner's renoval
of trees and other vegetation on Tax Lot 400 violates a
prohi bition under the BDO against renoving vegetation
w thout a developnent permt and that certain LWUO
standards applicable wunder the BDO were violated by
petitioner's actions on Tax Lot 400. Respondent offers four
reasons why it believes the <challenged order does not
violate ORS 527.722(1). W consider one of those reasons.

ORS 527.722(2)(d) provides an exception to the
ORS 527.722(1) prohibition against county regulation of
forest practices on forest | ands. ORS 527.722(2)(d)
provi des that notw thstanding the prohibition in ORS
527.722(1), a county nmay apply a land use regulation to
"prohibit or regulate" "[t]he siting or alteration of
dwel I'i ngs. "

Petitioner concedes the 3000 square foot area of Tax
Lot 400 was cleared to nmake room for his planned | og hone.
Petition for Revi ew 3. The exenption provided by
ORS 527.722(2)(d) applies, and the county's action is not
prohi bited by ORS 527.722(1).
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Thi s subassi gnnent of error is denied.

B. Applicability of BDO Requirenments

Tax Lot 400 is located in the BDO district. LWDUO
4. 060. LWDUO Section 4.067 inmposes a nunber of requirenments
on "devel opnment,” which the ~county found petitioner's
clearing activity on Tax Lot 400 viol ates. LWDUO Secti on
4.067 additionally subjects developnent to the "Beach and
Dune Area Requirenments of Sections S4.100 to S4.138 of
Chapter 4 of the Devel opnent and Use Standards Docunent * *
* "3 If the above requirenents apply, the record
denonstrates, and we do not wunderstand petitioner to
di spute, that some of those requirenments were violated by
his clearing of 3000 square feet of Tax Lot 400.

LWDUO 1. 030 includes the followi ng definition:

"Devel opnent or Use:

"Use: The end to which a land or water area is

ultimately enpl oyed. A use often involves
the placenment of structures or facilities
for i ndustry, conmer ce, habi tati on, or
recreation. An accessory use isS a use

i nci dental and subordinate to the main use
of the property and |ocated on the same | ot
or parcel as the main use.

"Activity: Any action taken either in conjunction
wth a use or to nake a use possible.

* * *x"

The county found that petitioner's action to clear 3000

334.104(1) provides, in part, "rempval of vegetation froma dune for the
purpose of construction shall not occur nore than ten (10) days prior to
the start of construction."
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square feet of Tax Lot 400 in preparation for eventual
construction of a single famly log home on Tax Lot 400
constitutes devel opnent. As such, the county found that a
devel opnent permt is required under LWUO 1.060 and the
above cited requirenents of the BDO apply.

Petitioner contends the above provisions do not apply
to his action on Tax Lot 400, because LWDUO 1.062 provides
an exception to the LWOUO 1.060 requirenent that he first
seek approval of a developnent permt.*4 LWDUO 1.062

provi des as follows:

"Except as indicated otherwi se, an activity or

devel opnent listed below is excluded from the
requi renment for a devel opment permt. A listed
activity is not excluded from the permt
requirenent in special purpose districts and

resource zones [including the BDO district] except
for numbers (1) through (2), (4) through (7), (9)
t hrough (11) of the following |ist:

"k X * * *

"(6) The propagation or managenment of tinber or
the cutting of tinmber for other purposes such
as erosion control or personal use.

"k X * * *

"Exclusion from a permt does not exenpt the
devel opnent or its use from appl i cabl e
requi renents of the [LMWDUQ]." (Enphases added.)

Petiti oner contends the tinmber cut on Tax Lot 400 was cut

4LWDUO 1. 060(1) provides:

"Except as excluded by [LWDUQ] 1.062, no person shall engage in
or cause to occur a devel opnment for which a devel opnent permt
has not been issued. * * *"
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for personal use and, therefore, under LWDUO 1.062 a
devel opnent permt is not required and the above noted BDO
standards do not apply.

LWOUO 1.062 is difficult to follow. The first sentence
says that the 11 activities and devel opnents |isted in LWDUO
1.062 do not require a developnment permt. The second
sentence says these activities and developnents are not
excluded from the devel opnent permt requirenent if |ocated
in certain special purpose and resource zones. However, the
second sentence goes on to alnost swallow the exception by
stating that nine of the 11 activities and devel opnents
listed in LWDUO 1.062 are excluded from the devel opnent
permt requirenment in those special purpose and resource
districts.>® Petitioner is correct, that LWUO 1.062 as
witten exenmpts "cutting of tinber for * * * personal use"
within the BDO district from the requirenent to obtain a
devel opnent permt.

Regardl ess of petitioner's and respondent’'s argunents,
the final sentence of LWUO 1.062 mnmakes the exenption
provided in LWUO 1.062 sonewhat neaningless in this case
The final sentence makes it clear that the exenption is only

from the requirement to obtain a devel opnent permt. The

BDO district requirenents for "devel opnent,"” as defined in

LWDUO 1. 030, neverthel ess apply. The only assistance LWDUO

5The county's contrary construction of LWDUO 1.062 is at odds with the
pl ai n | anguage of LWDUO 1.062, and we reject it w thout coment.
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1.062 could provide petitioner, is that it potentially
obvi ates the requirenent that he obtain a devel opnent permt
for Tax Lot 400 under LWDUO 1. 060. It does not obviate the
requi renment that renmoval of trees and vegetation conply with
BDO district requirenents.

Neverthel ess, we agree with respondent that petitioner
is not excused from the requirenent that he obtain a
devel opnent permt. Regardl ess of LWUO 1.062(6), the
county also concluded a developnent permt 1is required
because petitioner's action on Tax Lot 400 was "site
preparation” for construction of his proposed |og hone.5
While petitioner's action may al so have constituted cutting
timber for personal wuse, petitioner's tree cutting and
vegetation clearing action on Tax Lot 400 is not properly
viewed in isolation. There is sinply no dispute that the
trees and vegetation were renoved from Tax Lot 400 to
prepare Tax Lot 400 for devel opnent as a honesite. To the
extent petitioner contends the county was required to ignore
this aspect of his activity sinply because the requirenment
for a permt mght have been obviated had his action not
been taken in part to prepare Tax Lot 400 for devel opnent as

a honmesite, we reject the contention.

6The county found:

"In the BDO district, site preparation which involves
vegetation renmpoval requires that a developnent pernit be
obtained prior to any activity on the site." Record 127.
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Petitioner finally argues that certain findings are not
supported by substantial evidence. Petition for Review 36.
The findings are not critical to the county's decision.
Therefore, even if they lack evidentiary support, that would
provi de no basis for reversal or remand.

Thi s subassi gnnent of error is denied.

The second assi gnnment of error is denied.

THI RD ASSI GNMENT OF ERROR

The trees cut and mlled on Tax Lot 400 are now stacked
around petitioner's nobile hone |located in an RV park in the
TC zone.”’ LWDUO 3.326 through 3.330 set out the wuses
allowed in the TC zone. Storing lunmber is not one of the
al | owed uses. In one of the challenged orders, the county
finds petitioner in violation of the LWUO because storage
of lunber is not an allowed use in the TC zone.

A. Prelimnary |ssues

Petitioner first contends the county erred by not
adopting findings interpreting the relevant TC zone

provi sions. See Weks v. City of Tillamok, 117 Or 449, 844

P2d 914 (1992). Even if the county's findings are not

sufficiently detailed for our review under Weks, the

"Respondent contends there are "405 pieces of |unber varying in length
from8 feet to 20 feet in several l|arge stacks placed between and around
[petitioner's] mobile hone * * * " Respondent's Brief 26. The record
citations provided by respondent do not confirm that there are "405
pi eces," but the cited photographs in the record nmake it clear that there
are several very large stacks of Jlunber and logs scattered around
petitioner's nobile hone.
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limtation under Weks on our authority to interpret the

LWDUO in the first instance does not apply here. The
chall enged decision is a decision by the planning
conmm ssion, not the board of county comm ssioners. Ellison
v. Clackams County, O LUBA _ (LUBA No. 94-138,

January 13, 1995), slip op 6.
Petitioner next contends the <county erred by not

addressing in its findings petitioner's contention that the

stacking of lunmber on Tax Lot 3300 is a permssible
"accessory use." Norvell v. Portland Area LGBC, 43 O App
849, 853, 604 P2d 896 (1979). Respondent di sputes that

petitioner raised this issue below, and petitioner does not
cite where in the record the issue was raised. We have
al ready explained petitioner's failure to raise an issue
bel ow does not preclude himfromraising that issue in this
appeal . However, the county cannot be faulted for failing
to address an issue specifically in its findings, if that
i ssue was not raised below We turn to the nerits.

B. Accessory Use

Petitioner does not contend that stacking lunber is a
permtted or conditional wuse in the TC zone. However,
petitioner contends the permtted and conditional uses
specified wunder the TC district do not include all
perm ssible activities. Petitioner contends the county

erred by not viewng the |arge stacks of |unmber on Tax Lot
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3300 as an "accessory use."8 Petitioner explains:

"* * * PDog fencing of yards is not on [the] |ist,
* * * having social events, and a nyriad of
incidental uses of a person's property [are] also
not ‘'listed under LWDUO 3.326 as 'Type I
permtted uses.

"Does the County nean to assert that stacking
roofing shingles on a rooftop, or having an
overni ght guest could be a subject for violation
of [LWDUQ] 3.3267? * * *" Petition for Review 39.

What ever can be said regarding petitioner's point that
what properly qualifies as an accessory use under the LWUO
may not be entirely clear in all circunstances, we agree
with respondent that stacking enough [unber to build a house
around a nobile honme located in a mobile honme and
recreational vehicle park is not properly viewed as an
accessory use in the TC zone.

The third assignment of error is denied.?®
FOURTH ASSI GNVENT OF ERROR

Petitioner's final argunment is that the county viol ated
his rights to due process of |aw and to equal protection of

the | aw under the Fourteenth Anmendnent to the United States

8LWDUO 1. 030 includes the follow ng:

"An accessory use is a use incidental and subordinate to the
mai n use of the property and |l ocated on the sane | ot or parce
as the main use.”

9As under the second assignment of error, petitioner challenges the
evidentiary support for certain findings wthout explaining why the
findings are critical to the challenged decision. Petition for Review 43
We conclude petitioner's evidentiary allegations under this assignnment of
error provide no basis for reversal or remand.
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Constitution.

A Due Process

Petitioner's due process argunents are insufficiently
devel oped to denobnstrate reversal or remand is warranted
Petitioner contends the county failed to explain his
procedural rights, but does not identify what procedural
rights he believes the county failed to identify.
Petitioner objects to not being allowed to present evidence
at the hearing conducted on remand, where the planning
comm ssion considered and adopted new findings. However,
petitioner does not explain why the evidentiary hearings in
this matter conducted by the county earlier provided an
i nadequat e opportunity for himto present relevant evidence.

Finally, petitioner conplains he was not allowed to
cross-exam ne w tnesses below. However, petitioner does not
all ege he asked to cross-exam ne w tnesses against him or

that the county denied such a request. See Younger v. City

of Portland, 15 O LUBA 210, 233, aff'd 86 O App 211

(1987), rev'd on other grounds 305 Or 34 (1988).

Thi s subassignment of error is denied.

B. Equal Protection

Petitioner contends the county violated his right to
equal protection wunder the law by directing the order
concerning Tax Lot 3300 at petitioner while excusing the
property owner.

The property owner apparently initially gave petitioner
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perm ssion to store lunmber on Tax Lot 3300. However, when
the county made it known that storage of the anmount of
| unber petitioner stacked around his nobile honme was not
permtted in the TC district, the property owner revoked his
prior perm ssion. Moreover, the property owner attenpted to
have petitioner renove the lunber and ultimtely advised
petitioner he would have to vacate Tax Lot 3300.

The county clearly had a rational basis for limting
its or der concerning Tax Lot 3300 to petitioner.
Petitioner's equal protection claimis wthout nerit.

The fourth assignment of error is denied.

The county's decision is affirmed.
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