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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
LOGAN RAMSEY,
Petitioner,
VS.
LUBA No. 94-167

CITY OF PORTLAND
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
GARY YOUNG and M CHELE YOUNG,
| nt ervenor s- Respondent . )

Appeal from City of Portl and.

Logan Ransey, Portland, filed the petition for review
and argued on his own behal f.

Ruth Spetter, Senior Deputy City Attorney, Portland,
filed a response brief and argued on behalf of respondent.

Edward S. McG one 111, Portland, filed a response bri ef
and argued on behalf of intervenors-respondent. Wth himon
the brief was Wallace & Kl or.

SHERTON, Referee; KELLINGTON, Referee, participated in
t he deci sion.

AFFI RVED 03/ 30/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a planning departnment decision
rejecting petitioner's |ocal appeal because it was not
acconpani ed by the required appeal fee.l
MOTI ON TO | NTERVENE

Gary Young and M chele Young nove to intervene in this
proceedi ng on the side of respondent. There is no objection
to the nmotion, and it is allowed.
FACTS

I ntervenors applied to the city for approval of a zone
change, planned wunit developnment and subdivision. On
August 5, 1994, after a public hearing in which petitioner
partici pated, the hearings officer issued a decision
approving intervenor's application. A copy of the decision
was nmiled to petitioner. The decision includes the
foll owi ng noti ce:

"Decisions of the Hearings O ficer may be appeal ed
to City Council. Unl ess appeal ed, this Decision
of the Hearings Officer is effective on AUGUST 20,
1994, the day after the |last day to appeal.

“ANY APPEAL OF THI S ACTI ON BY THE HEARI NGS OFFI CER
MUST BE FILED AT THE PERM T CENTER ON THE FI RST

lpetitioner's notice of intent to appeal states that petitioner also
wi shes to challenge a hearings officer's decision approving a zone change
and planned unit devel opnent, from which petitioner attenpted to file a
| ocal appeal. However, in Ramsey v. City of Portland, _ O LUBA _
(LUBA No. 94-167, Order, Novenber 1, 1994), slip op 8, we determ ned that
our review in this appeal properly concerns only the planning departnment's

decision to reject petitioner's |ocal appeal
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FLOOR OF THE PORTLAND BUI LDI NG * * * NO LATER THAN
4:30 P.M  ON AUGUST 19, 1994. An appeal fee of

$3,567.50 will be charged (one-half of the
application fee for this case). I nformati on and
assistance in filing an appeal can be obtained

fromthe Bureau of Planning at the Permt Center."
(Enphases in original.) Record 39.

Petitioner arrived at the <city permt center at
3:18 p.m on the afternoon of August 19, 1994, the |ast day
to appeal the hearings officer's decision. Record 10.
Shortly before 4:30 p.m, after waiting for an available
pl anner, petitioner filed an appeal of the hearings
officer's decision.? Record 2. However, petitioner's
appeal was not acconpanied by the required appeal fee, but
rather by a "Request for Fee Wiiver." Record 9. On
August 22, 1994, a city planner sent petitioner the
following letter, which is the decision challenged in this
appeal :

"I am returning the appeal form and acconpanying
attached information turned in by you at the
permt center on August 19th. Since no fee was
filed with the appeal nor was a |owincone fee
wai ver approved prior to submtting the appeal

2petitioner's appeal is on a two-sided city form titled "Appeal of a
Type 111 Decision." The front side of the appeal form says that
"[i]nformation on appeal fees and procedures is on the back of this page."
Record 2. The back side of the appeal formincludes informtion on appeal
fees and fee waivers and states that "[w] aiver request information is
avail able at the Pernmit Center." Record 8 The information on fee waivers
i ncludes the follow ng statenent:

"The Planning Director nmay waive required fees in the follow ng

situations. The decision of the Director is final. The | ow
i ncome waiver approval nmust occur prior to subnmitting the
appeal and be submitted with it." 1d.
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form a |egal appeal was not nade. Pl ease refer
to [Portland City Code (PCC)] 33.750.050 and the
appeal form about prior fee waiver approva
requi renents.” Record 1.

MOTI ON TO DI SM SS

| ntervenors argue the challenged decision falls within
either one of two exceptions to this Board's jurisdiction.

A. Fi scal Exception

I ntervenors contend the challenged decision concerns
the application of a fiscal ordinance and, therefore, is
within the area of fiscal policy decisions which the Court
of Appeal s excepted fromthis Board's review jurisdiction in

State Housing Council v. City of Lake Oswego, 48 Or App 525,

617 P2d 655 (1980) (Housing Council).

In The Petrie Conpany v. City of Tigard, O LUBA

__ (LUBA No. 94-110, January 17, 1995) (Petrie), slip op 7,
we recently discussed the continuing viability of the

Housi ng Counci | fiscal deci si on exception to our

jurisdiction:

"In Westside Nei ghborhood v. School Dist. 4J, 58
O App 154, 161, 647 P2d 962, rev den 294 O 78
(1982), the Court of Appeals extended the holding
in Housing Council in concluding that a fiscally
notivated decision to close a school did not
constitute a 'land use decision' subject to review
by LUBA under the statutes governing LUBA review
of land use deci sions. In addition, the Court of
Appeals recently <cited Housing Council with
approval, and relied on that decision in part in
concluding that farm and forest ad valorem tax
preferential assessment progranms, while clearly
affecting |and use, are not state agency prograns
affecting land use subject to review under
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ORS 197.180(1) for conpliance with the statew de
pl anni ng goals. Springer v. LCDC, 111 O App 262,
267, 826 P2d 54, rev den 313 O 354 (1992). We
t herefore conclude that the exenption from review

for conpl i ance wi th | and use requi renents
announced in Housing Council for tax and other
fiscal local legislation still applies.”

In Petrie, we concluded a city code chapter establishing a
process for owners of neighboring property to reinburse a
devel oper for inmprovenents already constructed was a purely
fiscal or di nance, and that a decision applying that
ordi nance, long after a devel opnment was approved and the
i mprovenents constructed, 1is not a land use decision
revi ewabl e by this Board.

However, t he PCC chapter at I ssue her e, PCC
chapter 33.750 (Fees), is part of the city's zoning code and
is an integral part of the zoning code provisions governing
the processing and review of |and use applications. As
such, PCC chapter 33.750 is not a purely fiscal ordinance,
and its application to petitioner's attenpted appeal of a
hearings officer's decision on a | and use application is not

excepted fromreview by LUBA under Housing Council.

B. M ni sterial Exception

I ntervenors al so contend the chall enged decision is not
a "land use decision" subject to LUBA review, because it
cones within the exception of ORS 197.015(10)(b)(A) for
| ocal governnent decisions "made under |and use standards
which do not require interpretation or the exercise of

policy or |legal judgnment."
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As denonstrated in our discussion of the second
assignnment of error, infra, the application of the relevant

provi si ons of PCC chapters 33. 750 and 33. 730 (Quasi -Judi ci al

Procedures), in making the challenged decision, requires
i nterpretation. However, even if that were not so, the
chal l enged decision still would not be excepted from LUBA's

jurisdiction under ORS 197.015(10)(b)(A).
Brei vogel v. Washington County, 114 Or App 55, 834 P2d

473 (1992), was an appeal of a local governnent planning
departnent decision rejecting a |ocal appeal of a hearings

officer's decision approving a developnent, due to failure

to conply with an allegedly mnisterial |ocal requirenment
for a signature on the appeal docunent. In Breivogel, 114

O App at 58, the Court of Appeals stated the relevant
deci si on, for t he pur pose of det er m ni ng LUBA' s
jurisdiction, was the hearings officer's decision to approve
t he proposed devel opnent (which was indisputably a | and use
deci sion), because the planning departnent's dism ssal of
petitioner's appeal nade that hearings officer's decision

the final county decision. The Court of Appeals explained:

"* x * |f a dism ssal for nonconpliance with [the
signature requirenent] were treated as a decision
t hat sinply applies [ a] nonr evi ewabl e
"mnisterial’ provi sion, rather than one that
finalizes a 'land use decision,' the county could
use [the signature requirenent], even erroneously,
to dism ss every appeal from every underlying | and

use decision and thereby evade review of all its
decisions. * * *" |d.
In this case, it is indisputable that the hearings
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officer's decision to approve a zone change, planned unit
devel opnment and subdivision was a |and use decision.
Therefore, the challenged decision rejecting petitioner's
| ocal appeal of that decision is not subject to the
ORS 197.015(10)(b)(A) exception to LUBA's jurisdiction for
"mnisterial" decisions.

I ntervenors' notion to dism ss is denied.
SECOND ASSI GNMENT OF ERROR

Petitioner contends the city inproperly rejected his
| ocal appeal based on an incorrect interpretation of the
rel evant code provisions. According to petitioner, the only
rel evant deadline for filing an appeal is established by
PCC 33.730.030(F) (Ability to Appeal):

"The review body's decision is final unl ess
appealed. * * * The appeal must be submtted to
the [Planning] Director within 14 days of the day
the notice of decision is mailed. * * *"

Petitioner argues there is no dispute his appeal was filed
within the tine allowed by PCC 33.730.030(F). Petitioner
further argues the PCC establishes no different deadline for
filing a request for a fee waiver. According to petitioner,
the city had one hour and forty-two mnutes prior to the
cl ose of business in which to review and approve his request
for a fee waiver, and it was only the city's inaction that

prevented his fee waiver request from being approved before
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t he deadl i ne passed.3

PCC 33.730.030(H) states "[a]ppeals nust conply wth
this subsection.™ PCC 33.730.030(H) (1) (Content of the
Appeal ) provides, in relevant part:

"The appeal nust be submtted on forns provided by

the Director. Al information requested on the
form nmust be submtted in order for the appeal
form to be accepted. The appeal request nust
i ncl ude:

"k X *x * *

e The required fee." (Enphases added.)

The requirement that an appeal request include the required
appeal fee is repeated in PCC 33.750.030(C) (Appeal Fee),

but an exception is recogni zed:

"An appeal of a land use decision nust include an

appeal fee. The appeal fee is one-half of the
total application fee of the original |and use
review request. The appeal fee my be waived

* ok % as provi ded in [ PCC] 33. 750. 050, Fee
Wai vers." (Enphasi s added.)

PCC 33.750.050 (Fee Waivers) explains the process and

requi rements for granting fee waivers:

"The Planning Director may waive |and use review

3ln his brief, and at oral argunent, petitioner referred to alleged
statenents made by planning departnent staff at the tine he filed his
appeal concerning the reason his request for a fee waiver could not be
acted upon imediately. However, because such statenents are not in the
|l ocal record submitted to this Board, and petitioner has not established
any other basis upon which we night consider such statements, we do not
consi der them
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fees in the followi ng situations.[4 The decision
of the Director is final. The waiver approval
must occur prior to subnmtting the application.

"k ok x x xv (Enphasi s added.)

Construed together, the above PCC provisions establish
a requirenment that in order to be accepted by the city, an
appeal request nust include either (1) the required appeal
fee, or (2) a fee waiver that has been approved by the
pl anni ng director. This is the interpretation expressed in
t he chall enged decision, and we believe it is reasonabl e and

correct. Gage v. City of Portland, 319 Or 308, 316-17, 877

P2d 1187 (1994); MCoy vVv. Linn County, 90 O App 271,

275-76, 752 P2d 323 (1988). When submtted, petitioner's
appeal request included neither of these itens. It was
petitioner's responsibility to obtain approval of his fee
wai ver request prior to submtting his appeal, or to include
t he required appeal fee.®

The second assi gnnent of error is denied.

4pCcC  33.750.050(A)-(C) set out the requirenents for “"recognized
or gani zation, " "low incone," and "city governnent and nonprofit
[organi zation]" fee waivers, respectively.

SPetitioner correctly observes there is nothing in the PCC requiring the
pl anning director to act on a request for a fee waiver within a particul ar
period of tine. It is conceivable that under sone circunstances the
planning director's failure to act upon a fee waiver request, preventing
the tinely filing of a |local appeal, could provide a basis for reversing or
remanding a city decision not to accept such an appeal. However, failure
to act on a fee waiver request within, at nost, one hour and forty-two
m nutes is not such a circunstance.
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FI RST ASSI GNMENT OF ERROR
Petitioner contends the appeal fee required by the city

vi ol ates ORS 227.180(1)(c), which provides:

"The [city] governing body my prescribe, by
ordi nance or regulation, fees to defray the costs
incurred in acting upon an appeal from a hearings
of ficer, planning conm ssion or other designated
person. The ampunt of the fee shall be reasonable
and shall be no nore than the average cost of such
appeals or the actual cost of the appeal
excluding the cost of preparation of a witten
transcript. * * *"  (Enphasis by petitioner.)

Petitioner argues the appeal fee of $3,567.50 "is not
reasonable and is far in excess of the actual cost of such
an appeal." Petition for Review 4. Petitioner's argunent
is based on his own suppositions regarding the anmount of
time required to conduct such an appeal and reasonable
hourly rates charged for city staff tine.

The city states the provision of PCC 33.750.030(C),
quoted supra, setting the appeal fee at one-half of the
original application fee, was adopted by Ordi nance 163608 in
January, 1991. The city argues petitioner failed to appeal
t he 1991 ordi nance and, t herefore, cannot attack
PCC 33.750.030(C) in this appeal.

We need not decide whether a challenge to the amount of
an appeal fee required by PCC 33.750.030(C) can be made in
an appeal challenging the application, rather than the
adoption, of PCC 33.750.030(C). That is because, even if
such a challenge could be made here, there is no evidence in

the record establishing that the city's appeal fee is
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unreasonable or that it exceeds the average or actual cost
of such an appeal. Additionally, petitioner neither nopves
for an evidentiary hearing to submt such evidence nor
est abl i shes any other basis upon which we m ght consider the
facts relied on in his argunent.

The first assignnment of error is denied.

~N~ oo o~ WO N

The city's decision is affirmed.
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