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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

D. E. PENLAND, KATHY PENLAND
RONALD DANYLUK, SUE DANYLUK
and ENI D MADDI NG,

Petitioners,

VS.
LUBA No. 94-199
JOSEPHI NE COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N N N

Respondent, AND ORDER
and
REDWOOD SANI TARY SEWER SERVI CE
DI STRI CT,
| nt er venor - Respondent . )

Appeal from Josephi ne County.

Philip L. Nelson, Gants Pass, filed the petition for
review and argued on behal f of petitioners. Wth himon the
brief was Nel son & Janes.

No appearance by respondent.

James H. Boldt, Gants Pass, filed the response brief
and argued on behal f of intervenor-respondent.

SHERTON, Chief Referee, participated in the decision.
REMANDED 04/ 27/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of the board of county
conmm ssioners approving a conditional wuse permt for a
conpost storage buil ding.

MOTI ON TO | NTERVENE

Redwood Sanitary Sewer Service District, the applicant
bel ow, noves to intervene in this proceeding on the side of
respondent. There is no opposition to the notion, and it is
al | owed.

FACTS

Setting out the facts relevant to this appeal is mde
difficult by the fact that the chall enged deci sion does not
describe the subject property or its existing uses or
provi de details regardi ng t he pr oposed bui | di ng.
Neverthel ess, as far as we can tell, the following facts are
not in dispute.

The subject property is 8.42 acres in size and is owned
by the county. I ntervenor's sewage treatnent plant was
lawfully established on the subject property prior to the
property being zoned Rural Residential, one acre mninum
(RR-1). The surroundi ng properties, sone of which are owned
by petitioners, are also zoned RR-1 and are devel oped for
rural residential use.

| nt ervenor began conposting nunici pal sewage sludge on

t he subject property in the winter of 1989-1990, after the
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RR-1 zone was applied. Prior to that tinme, digested
muni ci pal sewage sludge was trucked directly to approved
agricultural sites and spread in liquid form Changes in
state sludge managenent regul ations brought about the need
for a revised sludge treatnent process. Record 385-J.

Menbers of the public bring yard debris to the subject
property, where it is ground or shredded to a suitable size,
m xed with digested sludge from the sewage treatnment plant
and stored in piles on the subject property. After a period
of about 90 days, longer when it rains, biological processes
turn the mxture into conpost, which is then sold to the
public, from the subject property, under the nane "Jo-Go."
The proposed building is intended to speed the conposting
process by sheltering the piles of conpost material fromthe
rain. As originally proposed, the building would be
approxi mately 15,000 square feet in area and 34 feet high.
Beyond that, the nature of +the proposed structure is
uncl ear.

"Sewage disposal plants" are listed as a conditional
use in the RR-1 zone under Josephi ne County Zoni ng Ordi nance
(JCZO) 8.025(2). "Non- hazardous waste disposal site" is
listed as a conditional wuse in the RR-1 zone under
JCZO 8. 025(3). JCZO 1.006(173) defines "waste disposal
site" as:

"Land used for the disposal or handling of solid
wast es, including but not I|imted to dunps,
landfills, sl udge | agoons, sl udge t reat ment
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facilities, conposting plants and disposal sites
for septic tank punping or cesspool cleaning by
the public or a solid waste collection service."
(Enphasi s added.)

No conditional use permt has ever been issued for the
sewage treatnent plant or for the conposting operation. On
January 29, 1991, the county approved a devel opnent permt
for operation and storage of a conpost grinder on the
subj ect property. Record 323-P to 323-S. The parties agree
this permt is only for the operation of the conpost
grinder, not for the overall conposting operation.

On  January 15, 1993, i nt ervenor applied for a
conditional use permt for the proposed conpost storage
bui | di ng. The application was reviewed by the county
hearings officer, who determned that evidence would be
limted to the proposed structure and that evidence
concerning the sewage treatnment plant or overall conposting
operation would not be accepted. Record 315. After a
public hearing, the hearings officer approved intervenor's
application, with conditions requiring, anong other things,
(1) a vegetated berm along the south property line at the
sane height as the existing berm along the east property

line "to create a site obscuring barrier,” (2) planting of
additional trees on the berm along the east property Iline,
(3) that no chipper, sorter or other heavy equipnment be
operated on weekends, holidays or between 7 p.m and 7 a.m
on any day, and (4) that within three years intervenor "nake

a good faith effort to install a Conveyer Belt to npve
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materials fromthe building * * *." Record 318.

Both intervenor and petitioners appealed the planning
comm ssion decision to the board of conm ssioners. The
board of conmm ssioners conducted an "on the record" review,
in which it too rejected any evi dence or argunent concerning
t he overall sewage treatnent plant or conposting operation.
Record 17, 22-23. After public hearings for argunent, the
board of conm ssioners denied the appeals and affirnmed the
heari ngs officer's deci sion approving t he subj ect
condi ti onal use permt, but nodified the condition
prohi biting operation of heavy equipnent on weekends to
all ow operation of a front end |oader on Saturdays during
regul ar busi ness hours. Record 37.

Thi s appeal foll owed.

SECOND, EI GHTH AND ELEVENTH ASSI GNMENTS OF ERROR

Petitioners contend the hearings officer and board of
comm ssi oners i nproperly refused to accept evi dence
regarding the overall conposting operation. Petitioners
al so contend the challenged decision erroneously concludes
the existing conposting operation is a |lawful use of the
subj ect property. Petitioners ar gue t hat under
JCZO 8.025(3) and 1.006(173), the conposting operation is a
"non- hazardous waste disposal site,” which began operation
after the property was zoned RR-1, and requires conditiona
use approval. According to petitioners, the county cannot

grant conditional wuse approval for the proposed conpost
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storage building unless it also grants conditional use
approval for the conposting operation in which the proposed
building will be used.

We agree with petitioners that where approval is sought
for the construction of a building to serve an existing use,
whet her that existing use is lawful is relevant to approva
of the proposed buil di ng. However, intervenor contends the
issue of the legality of the overall conposting operation is
not tinely raised in this appeal, because the record clearly
denonstrates petitioners have known about the existence of
t he conposting operation for several years. According to
intervenor, ORS 197.830(3) places a |limt of 21 days from
when petitioners knew or should have known of the alleged
zoni ng ordi nance violation on filing an appeal w th LUBA.

ORS 197.830(3) provides:

"If a local government nmkes a |and use decision
wi thout providing a hearing * * * ~ a person
adversely affected by the decision nmay appeal the
decision to [LUBA] under this section:

"k X * * *

"(b) Wthin 21 days of the date a person knew or
should have known of the decision where no
notice [of the decision] Is required."
(Enphasi s added.)

ORS 197.830(3) applies only where a |ocal governnent
makes a | and use decision w thout providing a hearing and
petitioners subsequently attenpt to challenge that decision
in an appeal to LUBA As far as we can tell from the

decision and the record, prior to the challenged decision
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t he county had never made a | and use decision concerning the
legality of the conposting operation on the subject
property.l Further, there is no dispute petitioners' appeal
of the land use decision challenged in this appeal was
timely filed. Therefore, ORS 197.830(3) does not apply.

The chall enged decision includes, in several places,
determ nations that the conposting operation is a |egal use
of the subject property. Record 22, 31, 32, 34. The
decision indicates the county believes the conposting
operation is l|lawful under the JCZO because it is art of
normal sewage treatnment plant operation.? However, the
basis for the county's interpretation of the JCZO in this
regard is unclear.3 The decision does not interpret and
apply arguably relevant provisions of the JCZO, such as the

previously cited JCZO 8.025(2) and (3) and 1.006(173),

lHad the county previously nmade such a | and use decision concerning the
legality of the conposting operation on the subject property, it would be
entitled to rely on that decision and would not be required to reconsider
the issue in the chall enged decision. However, no party argues the county
previ ously made such a | and use deci sion.

2Accordingly, the county apparently does not believe the conposting
operation requires approval as an alteration of the nonconform ng sewage
treatment plant use or as a separate conditional use.

3We are required under ORS 197,829 and Cark v. Jackson County, 313 O
508, 514-15, 836 P2d 710 (1992), to give considerable deference to the
board of conmi ssioners' interpretation of the JCZO However, that
interpretation nmust be expressed in the challenged decision and nust go
beyond a nmere legal conclusion to be adequate for review. Gage v. City of
Portland, 123 Or App 269, 860 P2d 282, on reconsideration 125 O App 119
(1993), rev'd on other grounds 319 O 308 (1994); Weks v. City of
Tillamook, 117 O App 449, 453, 844 P2d 914 (1992); Larson v. Willowa
County, 116 Or App 96, 104, 840 P2d 1350 (1992).
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JCZO 15.212,4 or JCZO 15.204 to 15.206 regarding alteration
of nonconform ng uses.>® In addition, the findings are
i nadequate for review because they do not state the facts
relied on by the —county regarding the nature and
characteristics of the sewage treatnent plant and conposting
oper ati ons. Finally, the county inproperly denied
petitioners the opportunity to submt evidence and argunent
on the issue of the | awful ness of the conposting operation.

The second, eighth and eleventh assignnments of error
are sustained.58
FI RST ASSI GNMENT OF ERROR

Petitioners contend the county should have applied
Josephi ne County Conprehensive Plan (plan) Goals 3 and 8 in
maki ng the chal |l enged deci si on.

The chal | enged decision explains the county interprets

4JCZO 15.212 provides, in relevant part:

"Any use or structure which was lawfully established prior to
the adoption of [the JCZO, and which is permtted as a
conditional use * * * shall be treated as an authorized use
and shall not require additional hearing review for alteration
or inprovenment. * * *"

S\We note petitioners do not contend the challenged decision exceeds the
county's authority under ORS 215.130(5) and (9) to approve an alteration of
a nonconform ng use.

6Sustai ning these assignments of error requires that the county reopen
its evidentiary proceeding and determne a threshold issue regarding the
| awf ul ness of the conposting operation, which may al so affect the remainder
of its decision regarding conditional use approval for the proposed conpost
storage buil ding. Therefore, we address the remainder of petitioners
assignnments of error only to the extent they present issues of law, the
resolution of which may assist the parties on renmand.
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plan Goals 3 and 8 as applying to county-wi de policy
decisions and the developnent of inplenmenting ordinances,
not to individual permt decisions. Record 26. W defer to
the board of comm ssioners' interpretation of these plan

provisions. ORS 197.829; Clark v. Jackson County, supra.

The first assignnment of error is denied.
SI XTH ASSI GNVENT OF ERROR

Petitioners contend the county erred by not requiring
intervenor to submt evidence in response to "issues of
proof raised in the questionnaire, including but not limted
to conservation of property values and neeting LCDC goals."
Petition for Review 27.

The chal | enged deci sion explains petitioners' reference
to a "questionnaire" is to generalized questions on the
county's permt application form that are intended to give
county staff an wunderstanding of an applicant's request.
Record 29. We agree with intervenor that questions on an
application form are not approval standards. In addition,
we note that because the county's plan and i nplenenting
regul ati ons are acknow edged by LCDC, the statew de planning
goals are not directly applicable to the challenged

deci si on. ORS 197.175(2); Byrd v. Stringer, 295 O 311,

316-17, 666 P2d 1332 (1983).
THI RD ASSI GNMENT OF ERROR

A. Rel i ance on Unidentified Rules

Petitioners contend the county erred by relying on
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certain "unidentified rules" for conposting operations as a
basis for its decision to approve the subject conditional
use permt. Petitioners point to findings addressing JCZO
condi tional use standards which state the proposed buil ding
will "keep the conposting operation in conpliance with newy
drafted rules.” Record 28.

We do not see that reference to unidentified rules is
in itself an error warranting reversal or remand. However
we note that to the extent the county relies on the
exi stence of certain rules as a basis for finding conpliance
with applicable standards, and that finding is chall enged,
this Board will not be able to uphold such reliance if it
cannot identify and review the rules in question.

Thi s subassi gnnent of error is denied.

B. Evi dence Accepted After Record Cl osed

Petitioners contend that during its deliberations on
Decenmber 8, 1993, the board of comm ssioners inproperly
accepted into the record a letter from the Cty of Gants
Pass/ Josephi ne County Air Quality Advisory Commttee, dated
Decenmber 6, 1993, after the record was cl osed. Record 47,
49. Petitioners objected to acceptance of the letter.
Record 50. According to petitioners, this violates
Josephine County Land Use Hearing Rule (JCLUHR) 17(11),
whi ch provides that in appeals to the board of conm ssioners
"no new matters or evidence shall be allowed.” Petitioners

argue the contents of the letter are relevant to determ ning
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conpliance with conditional use permt approval standard

JCZO 15.213(1) (b):

"If inpacts will result fromthe proposed use, why
adj oi ni ng property owner s shoul d bear t he
i nconveni ence of a change in | and use.”

Acceptance of the Decenber 6, 1993 letter was a
procedural error, to which petitioners objected. Such a
procedural error provides a basis for reversal or renmand
only if petitioners' substantial rights are prejudiced.
ORS 197.763(7)(a)(B). W have previously held that where a
| ocal governing body inproperly accepts potentially rel evant
new evi dence while conducting an on-the-record review of a
| ower | evel decision nmaker's decision, and does not provide
petitioners an opportunity to rebut that new evidence,
petitioners' substantial rights are prejudiced. W cks .

City of Reedsport, O LUBA _ (LUBA No. 94-139,

March 8, 1995) slip op 12.
The letter in question is arguably relevant to
determ ning "why adjoining property owners should bear the

i nconveni ence” of the proposed use under JCZO 15.213(1)(b).

However, intervenor contends no such determ nation had to be
made in this case, because the challenged decision
determines there wll be no adverse inpacts from the

proposed buil ding and, therefore, "no explanation of why the
adj oining property owners nmnust bear the inconvenience is
necessary." Record 28.

Because we sustain others of petitioners' assignnents
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of error, the record of the county proceeding will have to
be reopened and conpliance with JCZO 15.213(1)(b) wll be
reconsi dered. Unless the county once again determ nes there
will be no inpacts from whatever conditional use its
deci sion approves, the subject letter will be relevant and
the county nust provide petitioners an opportunity to rebut
it.

Thi s subassi gnnent of error is sustained.

The third assignnent of error is sustained, in part.
REMAI NI NG ASSI GNVENTS OF ERROR

The remaining assignnments of error present several
overl apping issues, three of which raise questions of [|aw
addr essed bel ow.

A. Publ i c Benefit

Petitioners contend the <challenged decision is not
based on a denonstration of "public benefit”™ from the
proposed use. However, petitioners identify no |egal
requi rement that there be public benefit from the proposed
use.

Thi s subassignment of error is denied.

B. Reliance on Conditions Not Part of Application

Petitioners cont end t hat in det erm ni ng under
JCZO 15.213(1)(b) that the proposed use wuld not have
adverse inpacts on adjoining properties, the county
i nproperly relied on "conditions”" which are neither part of

intervenor's application nor inposed by the challenged
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deci sion. According to petitioners, such conditions include
a building height Ilimtation of 25 feet (where the RR-1 zone
allows 35 feet) and requiring a solid, insulated wall on the
side of the building closest to dwellings on adjoining
property.’ Record 28, 29.

We agree with petitioners that the county relies on the
24-foot height limtation and the solid insulated wall in

determning conpliance of the proposed building wth

approval standards. We also agree that such features are
not included in intervenor's application or explicitly
i nposed as conditions. We have previously determ ned that

where a | ocal governnment relies on particular features of a
proposed use to assure conpliance with approval standards,
it nmust assure there is an adequate reason to assune such

features actually will be part of the proposal. Collins v.

Klamat h County, 26 O LUBA 434, 437 (1994). | nt ervenor

points to testinony by its representatives expressing a
willingness to abide by at l|east the 25-foot height
limtation. However, where a limtation is necessary to
assure conpliance wth applicable approval standards, nore

t han an expression of current intentions by the applicant is

’Petitioners also point to references in the decision to requirenents
for vegetated berns. The hearings officer's decision, which is
incorporated into the board of conmissioners' decision by reference
(Record 37), explicitly inposes a condition requiring such bernms on the
east and south sides of the subject property. Record 318. Petitioners'
argunment goes nore to whether such berns are adequate to provide the stated
mtigation of inpacts, an evidentiary issue which we do not address in this
opi ni on.
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required. Neste Resins Corp. v. City of Eugene, 23 O LUBA

55, 67 (1992).
Thi s subassi gnnent of error is sustained.
C. Conveyor Belt Condition
Petitioners contend the county "lacked jurisdiction to

i npose the conveyor belt [requirenent] as a condition.”

Petition for Review 47. However, petitioners fail to
explain the basis for this contention, and we wll not
supply | egal ar gument for petitioners. Deschut es

Devel opnment v. Deschutes County, 5 O LUBA 218, 222 (1982).

Thi s subassignment of error is denied.

The county's decision is remnded.
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