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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
BARRY CARTER,
Petitioner,
VS.
LUBA No. 95-003

UMATI LLA COUNTY,
FI NAL OPI NI ON
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Respondent , AND ORDER
and
LARRY CAMPBELL, PAM CAMPBELL
M KE FI LI CETTI, and DI ANE
FI LI CETTI,
| nt ervenor s- Respondent. )

Appeal from Umatilla County.

Barry Carter, Herm ston, filed the petition for review
on his own behal f.

No appearance by respondent.

Larry Canpbell, Pam Canpbell, Mke Filicetti and Di ane
Filicetti, Herm ston, filed the response brief on their own
behal f.

SHERTON, Chief Referee, participated in the decision.

AFFI RVED 04/ 17/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the board of county
comm ssioners granting tentative subdivision plan approval
with conditions.

MOTI ON TO | NTERVENE

Larry Canpbell, Pam Canpbell, Mke Filicetti and Di ane
Filicetti nopve to intervene in this proceeding on the side
of respondent. There is no opposition to the notion, and it
is allowed.

FACTS

The subject undevel oped property is 15.3 acres in size
and is owned by petitioner. The subject property is |located
approximately 1/2 mle north of the City of Herm ston. The
property is adjoined by two existing county rural collector
roads -- Sunshine Lane to the west and W Punkin Center Road
to the south. Both are two-|ane gravel roads with surface
wi dths of 24 to 28 feet.

The subject property is designated Rural Residential on
the Umatilla County Conprehensive Plan map and is zoned
Rural Residential, 2-acre mnimm (RR-2). The properties
adjoining the subject property to the west, north and east
are also zoned RR-2 and are used for rural residences.
Parcel sizes range from one to five acres. The property
adjoining the subject property to the southeast is zoned

Future Urban, 10-acre m ninum The property adjoining the
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subject property to the southwest is a 40-acre parcel owned
by the State Hi ghway Division and zoned Heavy | ndustrial.
It is anticipated this property wll be used as a gravel
quarry site.

On June 1, 1994, petitioner filed an application to
subdi vide his property into seven lots, ranging in size from
2.0 to 2.5 acres. Record 150. Two of the proposed lots
woul d have direct access onto W Punkin Center Road. Four
of the proposed |ots would have direct access onto Sunshine
Lane. The remaining, corner |lot would have direct access
onto both roads. Petitioner's subdivision tentative plan
does not propose the creation of any interior roads.

On Cctober 12, 1994, after public hearings, t he
pl anni ng conm ssi on approved petitioner's application, with
condi tions. I ntervenors appealed the planning conm ssion
decision to the board of conmm ssioners. On Decenber 21,
1994, after an addi ti onal heari ng, t he board of
conm ssioners adopted the <challenged decision approving
petitioner's subdivision application. However, the board of

conm ssioners added the foll ow ng condition:

"The subm tted subdivision [final] plat wll have
only one point of ingress and egress before [the
pl at ] i's recorded and [the subdi vi si on]

devel oped."! Record 14.

1The parties understand this condition to nean the final plat nust be
reconfigured to include an interior street, onto which the seven lots will
have access, rather than the seven |ots having direct access onto Sunshine
Lane or W Punkin Center Road. W share that understanding.
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This appeal, in which petitioner seeks to challenge the
above quoted condition, foll owed.
SECOND ASSI GNMENT OF ERROR

Petitioner contends the county erred by considering a
new subdivision plan submtted by intervenors with their
| ocal appeal. Petitioner further contends accepting this
new subdivision plan violates Umatilla County Devel opnent
Ordi nance  (UCDO) 10. 030 and 10. 035, which establish
procedures for reviewng a subdivision application and
requirenents for the content of a subdivision tentative
pl an. Petitioner argues this new subdivision plan was the
basis for the board of comm ssioners' decision to adopt the
chal I enged condition.

| ntervenors contend an alternative subdivision plan was
drawn by neighbors of the proposed subdivision, and was
submtted to the county, only to denonstrate that it is
possi bl e to redesign the subdivision to have a single access
point (via a cul-de-sac extending north through the m ddle
of the subject property from W Punkin Center Road) and
still have seven two-acre |ots. Record 37, 55, 91
| ntervenors argue this alternative plan does not constitute
a new, separate subdivision application.

W agree wth intervenors. The alternative plan
submtted by intervenors and other neighbors is not a new
subdi vi sion application, it nerely supports their argunent

that the proposed subdivision can be redesigned to have a
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single access point and still create seven lots conplying
with the requirements of the RR-2 zone. The chall enged
deci sion does not approve intervenors' subdivision plan; it
approves petitioner's application with a condition that
prior to final plat approval, the subdivision plan be
reconfigured so that there is only one access point fromthe
subdi vi si on onto the adjoining county roads.

The second assi gnnment of error is denied.

FI RST ASSI GNMENT OF ERROR

Petitioner challenges the evidentiary support for the
board of comm ssioners' decision to inpose the challenged
condi tion. Petitioner argues the evidence in the record
denonstrates hi s proposed subdivision tentative plan
"conforms and fits into the existing developnent schenme in
the area,” as required by UCDO 10.035.6.¢e, and that
providing direct access fromeach of the seven lots onto the
adjoining county roads wuld be safe and neet UCDO
requi renments for sight distance.

I ntervenors cite evidence in the record that two
subdi vi si ons adj oining the subject property to the east are
platted with an interior cul-de-sac extending north from
W Punkin Center Road, and that parcels adjoining the
subject property to the north are served by an internal
access drive. | ntervenors cont end this evi dence
denonstrates that petitioner's subdivision tentative plan

does not fit into "the existing devel opnent schene in the
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area." Intervenors also cite evidence in the record of
traffic safety problens concerning the existing gravel
county roads.

We are authorized to reverse or remand a chall enged

decision if it is not supported by substantial evidence in

the whole record. ORS 197.835(7)(a)(C). When the
evidentiary support for inposition of a condition of
approval is challenged, we nust determ ne whether the

evidence in the record would lead a reasonable person to
conclude that there is a need for the condition to further a

rel evant planning purpose. Wastewod Recyclers v. Clackanas

County, 22 Or LUBA 258, 263-64 (1991); Sellwood Harbor Condo

Assoc. v. City of Portland, 16 Or LUBA 505, 522 (1988).

We have reviewed the relevant evidence in the record
cited by the parties. Record 17-21, 36-39, 42, 54-55, 84,
86, 95, 95, 131-34. Based on that evidence, we agree with
intervenors that a reasonabl e person could conclude there is
a need for the challenged condition to ensure that the
proposed subdivision "conforms and fits into the existing
devel opnent schene in t he area, " as required by
UCDO 10.035.6.e, or to provide enhanced traffic safety.
Where LUBA concludes a reasonable person could reach the
deci sion made by the local governnent, in view of all the
evidence in the record, LUBA wll defer to the |ocal
governnment's choi ce between conflicting evidence. Bottumv.

Uni on County, 26 Or LUBA 407, 412 (1994).
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1 The first assignnment of error is denied.

2 The county's decision is affirmed.
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