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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal an ordinance amending the City of
Hi |l sboro Zoning Ordi nance (HzZO).
FACTS

The Portland netropolitan area Westside Light Rai
Project includes a Hillsboro Extension segnent. The City of
Hillsboro (city) agreed to participate in planning for
nei ghbor hoods surrounding the light rail stations for the
proposed Hillsboro Extension. However, the city anticipated
that preparation of Station Area Plans would require
approximately 18 nonths, during which tine the city would
have no regul ati ons preventi ng non-transit-supportive
devel opment from occurring in these areas. Consequent |y,
t he city pl anni ng conm ssi on initiated | egi sl ative
amendnments to the HZO to establish interim light rail
station area protective neasures. The pl anning comm ssion
held public hearings on the proposed HZO anmendnments from
Decenmber, 1993 through February, 1994, and recomended
adoption of the proposed anmendnents to the city council.

On April 5, 1994, the city council adopted Ordinance

No. 4223, entitled "ZOA 3-93: Light Rail Station Area
Interim Protection Ordinance (SAIPO)." SAI PO anends the
text of the HzZO, including the addition of a new

section 135, entitled "Station Area Interim Protection

District” (SAIPD), which is described as:
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"* * * an overlay zone intended to direct and
encour age transit supportive and pedestri an
sensitive developnment wthin areas in close
proximty to pl anned West si de Proj ect and
Hillsboro Extension |light rail station sites,
pending the devel opnment and adoption of specific
station area plans.” HzZO 135(1).

HZO 135(2) provides:

"The SAIPD shall apply as an overlay zone to those
specific properties identified on the [ SAlPD]
Overlay Map, an attachnent to the Official Zoning
Map of the City of Hillsboro. The [ SAlI PD]
boundari es and standards are created and can be
modi fied or renmoved only as provided in [HZO 135,
or through the |egislative planning process, and
not t hr ough a Site-specific quasi - j udi ci al
pl anni ng process."” (Enphasis added.)

HzZO 135(2) also provides that application of the SAIPD to
specific properties shown on the SAIPD Overlay Mp shall
terminate (1) if a Station Area Plan anending the Hillsboro
Conmprehensive Plan (plan) and HZO with regard to those
properties is adopted; (2) if the Tri-Mt Transportation
District fails to obtain necessary federal approvals to
proceed with the Hillsboro Extension segnent of the Westside
Light Rail Project; or (3) tw years after the effective
date of SAI PO.
MOTI ON TO DI SM SS

Petitioners filed their notice of intent to appeal
SAI PO on January 17, 1995, over nine nonths after SAl PO was
adopt ed. The city noves to dismss this appeal on the
ground that the notice of intent to appeal was untinely

filed.
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There is no dispute that SAI PO was adopted by the city
as a postacknow edgnment |land wuse regulation anmendnment
pursuant to ORS 197.610 to 197.625. Under ORS 197.830(8)
and OAR 661-10-015(1)(a), a notice of intent to appeal a
post acknowl edgnent | and use regul ation anmendnent "shall be
filed not later than 21 days after the decision sought to be
reviewed is miiled to the parties entitled to notice under
ORS 197.615." Under ORS 197.615(2)(a), the parties entitled

to notice are persons who:

"(A) Participated in the proceedings leading to
t he adoption of the anmendnent to the * * *
| and use regulation * * *; and

"(B) Requested of the local governnment in witing
that they be given such notice."

The city argues it mailed notice of its decision to all
persons entitled to such notice on April 8, 1994.
Therefore, the city contends petitioners' notice of intent
to appeal should have been filed on or before April 29,
1994.

Petitioners do not claimthe city failed to provide any
petitioner with notice of the challenged decision required
under ORS 197.615(2)(a). Rat her, petitioners contend
petitioner Hedricks' notice of intent to appeal was tinmely
filed under ORS 197.830(3), which provides in relevant part:

"If a local governnent makes a |and use decision
wi thout providing a hearing * * *| a person
adversely affected by the decision may appeal the
deci sion to [LUBA] under this section:

Page 4



(o] (o] ~ » (6] B WN B

N N B R R R R R R R R
P O © O ~N o O » W N L O

"(b) Wthin 21 days of the date a person knew or
should have known of the decision where no
notice [of the decision] is required.”

As petitioners point out, in Leonard v. Union County,

24 Or LUBA 362, 374-75 (1992), this Board determ ned that if
a local governnment fails to give a person an individual
witten notice of hearing to which that person is entitled
under state or local law, the local governnent fails to
provide a hearing with regard to that person, wthin the
meaning of ORS 197.830(3). Petitioners argue the city
failed to give petitioner Hedricks individual mailed notice
of its hearings on the proposed SAIPO to which petitioner
Hedricks is entitled under HzZO 116(1)(b), because he owns
property affected by the SAIPD Overlay Zone. According to
petitioners, under ORS 197.830(3)(b), petitioner Hedricks
properly filed his notice of intent to appeal within 21 days
of when he knew or should have known of the challenged
deci si on.

The city contends petitioner Hedricks is not entitled
to individual mailed notice of its hearings on the proposed

SAI PO under HZO 116.1! As relevant here, HzZO 116 ("Public

1The city al so contends petitioner Hedricks' notice of intent to appea
is not tinmely filed under ORS 197.830(3)(b) because petitioner Hedricks
(1) is not adversely affected by the adoption of SAIPO, and (2) "knew or
shoul d have known" of the adoption of SAIPO nore than 21 days before his
notice of intent to appeal was filed. The city noves for an evidentiary
hearing on these issues. However, because we agree with the city that
petitioner Hedricks was not entitled to individual nmiled notice of the
city hearings on SAI PO under HZO 116, this appeal nust be disnissed in any
case, and we do not consider the city's notion for evidentiary hearing.
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Hearing on an [HZOl Anendnment") provides:

"Before taking action on a proposed anmendnent to
[the HzZO], the Planning and Zoning Hearings Board
or the Planning Conm ssion shall hold a public
hearing thereon * * *,

"(1) Notice of Hearing. Notice of * * * the
public hearing before the Planning Conm ssion
or the Planning and Zoning Hearings Board, on
a proposed anendnent shall be given * * * in
the follow ng manner:

"a. |If an anmendnment to the text of [the HzO|
is proposed, notice shall be by three
publications in a newspaper of general
circulation in the Cty * * *,

"b. If an anmendnment to the zoning map is
proposed, the notice shall be by one
publication of a witten notice and
vicinity map in a newspaper of genera
circulation in the city, * * * and by
mailing witten notice * * * to owners
of property within the area enclosed by
lines parallel to (and) 500 feet from
the exterior boundaries of the property
i nvol ved * * *,

et

The city argues SAIPO is a legislative amendnent to the
text of the HZO, not an anmendnent to the city's zoning map,
and therefore the required notice of hearing is governed by
HZO 116(1)(a), not HZO 116(1)(b), as argued by petitioners.
The city argues the "zoning map" is established under HZO 6
and shows only the "base" zoning districts established in
HZO 5. The city points out SAlI PO does not purport to anend
HZO 5 or 6, but rather establishes the SAIPD as a tenporary

overlay district in newly created HZO 135, and specifically
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descri bes the SAIPD Overlay Map as "an attachnent to," not
"an anmendnent of," the city zoning map.2 The city further
argues that HZO 116(1)(b) applies only to anmendnents to the
zoni ng map established under HZO 6, which under HZO 112, are
heard by the Pl anni ng and Zoni ng Heari ngs Board.3 According
to the city, legislative changes to the text of the HZO are
heard by the planning comm ssion, as was SAIPO and are
governed by HzZO 116(1)(a).

Under ORS 197.829 and Clark v. Jackson County, 313 O

508, 514-15, 836 P2d 710 (1992), we are required to give

consi derable deference to a |ocal governi ng body' s
interpretation of its own enactnent. Additionally, in Gage

v. City of Portland, 123 O App 269, 860 P2d 282, on

reconsideration 125 O App 119 (1993), rev'd on other

grounds 319 O 308 (1994), and Weks v. City of Tillanpok,

117 O App 449, 453, 844 P2d 914 (1992), the Court of
Appeals has said we are required to review the governing
body's interpretation of its own enactnent, as expressed in

the challenged decision, and may not interpret the | ocal

2The city also points out its other overlay district, the Special
Industrial District (SID), is also established under a separate section of
the HzZO rather than under HZO 5, and is not shown on the zoning map
est abl i shed under HZO 6.

3HZO 112 provides in rel evant part:

Mxoxk % Applications for [zoning] map anendnent[s] shall be
heard by the Planning and Zoni ng Hearings Board. Consideration
of amendnments to the text of [the HZO shall be by the Planning
Conmi ssion. "
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enact nent ourselves in the first instance.?

Here, the <challenged decision does not explicitly
interpret HzZO 116 with regard to whether notice of the
city's hearings on SAIPO is governed by HzZO 116(1)(a) or
(b). However, we can infer fromthe fact that the proposed
SAI PO was reviewed by the Planning Comm ssion, and not the
Pl anni ng and Zoning Hearings Board, and from the facts that
SAI PO does not purport to anmend the zoning map established
under HZO 6, but rather refers to the SAIPD Overlay Map as
an "attachment” to that zoning map, that the city believed
SAI PO to be an anendnent to the text of the HZO governed by
HZO 116(1)(a), rather than an anmendnent to the zoning mp
governed by HZO 116(1) (b).

For the reasons set out below, we would agree with this
interpretation regarding the applicability of HZO 116 to the
adoption of SAIPO even w thout the deference required by
ORS 197.829 and d ark. Therefore, no purpose would be
served by remanding the challenged decision for the city
council to make its interpretation of HZO 116 explicit, and
we do not believe a remand is required in this circunstance

by Gage, supra, and Weeks, supra.®

4However, we note that neither Gage nor Weeks involved interpretations
of local enactnments necessary to determine whether this Board has
jurisdiction to review a chall enged deci sion

5\'n Fraser v. City of Joseph, O LUBA ___ (LUBA No. 94-067,
Novenber 4, 1994), whether a city council decision approving provision of
city services outside city limts was a "land use decision," as defined in
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It is reasonable and correct to interpret HZO 116(1) (b)
as applying only to proposed amendnents to the city "zoning
map" established under HZO 6. In creating a tenporary
overlay district in new HZO 135, SAlI PO anends only the text
of the HZO. Under HZO 135(2), the SAIPD Overlay Mp is

adopted only as a tenporary attachnent to the zoning map,

and the boundaries of the SAIPD can be changed only as
provided in HzZO 135 or through a Ilegislative planning
process, not by a quasi-judicial zoning mp anmendnent.
Therefore, SAlI PO does not anend the zoning map, and notice
of the city hearings concerning the adoption of SAIPO is
governed by HZO 116(1)(a). Consequent | vy, petitioner
Hedricks was not entitled to individual mailed notice of the
city's hearings and is not entitled to appeal SAIPO to this
Board under ORS 197.830(3). Petitioners provide no other
basis for concluding their notice of intent to appeal was
timely filed.
The city's notion to dism ss is granted.

Thi s appeal is dism ssed.

ORS 197.015(10)(a)(A)(ii) and, therefore, whether the decision was subject
to our review jurisdiction, depended on whether particular conprehensive
pl an provisions were approval criteria for the decision. The chal |l enged
decision did not interpret these plan provisions, and we decided we were
required by Gage and Weeks to remand the decision to the city to adopt such
interpretations, before we could deternmine whether we had jurisdiction.
However, in Fraser, we could not infer the city's interpretation of the
rel evant plan provisions from the decision itself, and the city did not
advocate an interpretation of the relevant plan provisions with which we
woul d agree, regardl ess of whether Clark deference was required.
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