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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
W LLI AM ANDERSON,
Petitioner,
VS.
LUBA No. 94-135

CITY OF GATES,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
MARI ON COUNTY,
| nt ervenor - Respondent . )

Appeal from City of Gates.

M Chapin M| bank, Salem filed the petition for review
and argued on behalf of petitioner.

James L. MCGehee, Stayton, and Jane Ellen Stonecipher
Assi stant County Counsel, Salem filed the response brief.
Wth them on the brief was M Gehee & Meiners and Robert C.
Cannon, County Counsel. James L. MGehee argued on behal f
of respondent. Jane Ellen Stoneci pher argued on behalf or
i ntervenor-respondent .

SHERTON, Chief Referee; GUSTAFSON, Referee; LI VINGSTON,
Referee, participated in the decision.

DI SM SSED 06/ 15/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals an inter-governnental agr eenent
transferring jurisdiction over and mai nt enance
responsibility for a section of street from Marion County to
the City of Gates.
MOTI ON TO | NTERVENE

Mari on County noves to intervene in this proceeding on
the side of respondent. There is no objection to the
notion, and it is allowed.
FACTS

County Road 968 is a road located in the City of Gates
(city) that was owned by Marion County (county) prior to the
chal | enged deci si on. County Road 968 runs in an east-west
direction bordering H ghway 22, then curves to the south,
termnating in an intersection with Sorbin Street. County
Road 968 has a 40-foot right-of-way. Its actual pavenent
width varies from20 to 22 feet.

On July 5, 1994, city representatives signed an
i ntergovernmental agreenent in which the city agrees to
assunme jurisdiction over and maintenance responsibilities
for a 1,700-foot section of County Road 968 located in the
center of the city, in exchange for county assunption of the
costs of relocating a city water line to a new bridge over
the North Santiam River being constructed jointly by Marion

and Linn Counties. This appeal followed.
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JURI SDI CTI ON

LUBA's review jurisdiction is I|limted to ||ocal
governnment, special district and state agency "land use
decisions."1 ORS 197.825(1). W first address respondents’
contention that the appealed decision is not a "land use
deci sion" subject to LUBA review. A | ocal governnent
decision is a land use decision if it satisfies either
(1) the statutory definition in ORS 197.015(10); or (2) the

significant inpacts test established by City of Pendl eton v.

Kerns, 294 Or 126, 133-134, 653 P2d 996 (1982). Billington

V. Polk County, 299 O 471, 479, 703 P2d 232 (1985).

Furthernmore, as the party seeking LUBA review, petitioner
has the burden of establishing that the appeal ed decision is

a |land use decision. Billington v. Polk County, 299 O

at 475; City of Pendleton v. Kerns, 294 O at 134 n 7;

Portland Ol Service Co. v. City of Beaverton, 16 O LUBA

255, 260 (1987).

A. Statutory Test

ORS 197.015(10)(a)(A) defines "land use decision" to
i ncl ude:

"A final decision or determnation by a |ocal
governnment or special district that concerns the
adopti on, anmendnment or application of:

lUnder ORS 197.825(1), LUBA also has jurisdiction to review "linited
| and use decisions," as defined in ORS 197.015(12). However, no party
contends the challenged decision is a limted | and use decision, and we do
not see that it is.
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"(i) The goal s;

"(ii) A conprehensive plan provision;
"(ii1) A land use regul ati on; or

"(iv) A new |and use regulationg.;"

The statenment of jurisdiction in the petition for
revi ew does not explain the basis for petitioner's assertion
that the challenged decision satisfies the statutory test.
However, other portions of the petition for review indicate
petitioner believes the challenged decision concerns the
application of provisions of the City of Gates Conprehensive
Plan (plan) and the City of Gates Zone Code (GZC).

In determning whether a |ocal governnment decision
concerns the application of a conprehensive plan or |and use

regul ati on:

" * * jt is not sufficient that a decision my
touch on sonme aspects of the conprehensive plan
[ or | and use regul ati ons], rat her t he
conprehensive plan [or regulations] nust contain
provi sions intended as standards or criteria for

maki ng the appeal ed deci sion. Billington v. Polk
County, 299 Or at 475." Portland Ol Service Co.

v. City of Beaverton, supra.

Wth regard to the GZC, petitioner cites &ZC 19.110,
which sets out certain street design standards. However,
GZC 19.110 is expressly limted in application to partitions
and subdi vi si ons. Petitioner cites nothing in the GZC that
arguably establishes a standard for a city decision to
assunme jurisdiction over and maintenance responsibility for

a devel oped street in the downtown area.
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Wth regard to the plan, petitioner contends the

follow ng transportation policies apply:

"2. Existing streets shall be extended in a
| ogical manner to serve adjacent properties.”
Pl an, p. 40.

"3. The City will not accept new streets unless
they meet or exceed city standards.” Pl an
p. 43.

Petitioner also contends the record shows County Road 968
does not neet city street standards.

We agree with respondents that the chall enged deci sion
does not concern the application of plan Transportation
Policy 2 because it does not involve any extension of an
exi sting street.

Wth regard to pl an Transportation Policy 3,
respondents call our attention to the follow ng portion of

the plan's discussion of the city's current street system

"Col | ectors

"[ County Road 968] runs parallel to H ghway 22 and
connects to the Linn County Road (CR 820) via

Ri verview Street. This is a county-nmaintained
right-of-way, 30 feet in paved width with open
drai nage ditches and no paved shoul ders. ok ok

No extensions of this right-of-way are expected
during the planning period."™ Plan, p. 40.

Respondents argue the reference to acceptance of "new'
streets in plan Transportation Policy 3 does not apply to an
exi sting, developed street that is described by the plan as
part of the city's existing street system but rather to

newly built streets. Respondents further argue that to
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interpret Policy 3 as applying to an existing road |ike
County Road 968 would nake no sense because the city
standards for streets apply only to streets newly created or

i nproved through the partition or subdivision process.

We agree with respondents. The chall enged deci sion
does not satisfy the statutory test for a "land wuse
deci sion."

B. Signi ficant |npact Test

Even if a local governnent decision does not satisfy
the statutory definition of "land use decision,” it is
nevertheless a |land use decision subject to LUBA review if
it will have a significant inpact on present or future |and

uses in the area. City of Pendleton v. Kerns, supra, 294 O

at 133-134. That a decision "would have potential inpact,"”
or "would have any inpact,"” on present or future |and uses

is not sufficient. Billington v. Pol k County, supra, 299 O

at 478-79.

Petitioners argue that in Bettis v. Roseburg, 1 O LUBA

174, 177-78 (1980), this Board concluded that a decision
involving nodifications to <city streets could have a
significant inpact on development of <city Iland and,
therefore, was a |and use decision. We al so understand
petitioner to argue that city assunption of jurisdiction
over County Road 968 may have future inpacts on maintenance
and i nprovenent of that street.

Respondents argue that petitioner's reliance on Bettis
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is msplaced, because Bettis dealt with a city resolution
t hat established standards for certain street inprovenents
t hroughout the city, and the Board sinply concluded that
resolution inplenmented the <city's conprehensive plan.
Respondents are correct.

Respondents further argue this case is akin to Muny

Rivers Goup v. City of Eugene, 25 Or LUBA 518 (1993), where

the decision at issue was an intergovernnental agreenment
transferring ownership of park |land fromone jurisdiction to

anot her. Respondents contend that as in Many Rivers G oup,

petitioner here has failed to establish that the transfer of

jurisdiction from one |ocal government to another will have
a significant inpact on present or future |and uses. Once
again, we agree wth respondents. See also, City of

Portland v. Ml tnomah County, 19 Or LUBA 468, 477-78 (1990)

(transfer of ownership of existing water system wll| not
have a significant inpact on present or future |and uses).

The chall enged decision does not satisfy either the
statutory or significant inpact test and, therefore, is not
a "land wuse decision" over which we have review
jurisdiction.

Thi s appeal is dism ssed.
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