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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
THOVAS L. MOORE
Petitioner,
VS.
LUBA No. 94-252
CLACKAMAS COUNTY,

FI NAL OPI NI ON
Respondent , AND ORDER
and

KENT SEI DA,

N N N N N N N N N N N N N N

| nt ervenor - Respondent . )

Appeal from Cl ackamas County.

Thomas L. Moore, West Linn, filed the petition for
review and argued on his own behal f.

No appearance by respondent.

James H. Bean and Thomas H. Cutler, Portland, filed the

response bri ef and argued on Dbehalf of i ntervenor -
respondent. Wth them on the brief was Lindsay, Hart, Nei
& Weigler.

LI VI NGSTON, Referee; SHERTON, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

REMANDED 06/ 27/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the Clackamas County
heari ngs officer approving a conditional use permt for a
gol f driving range, clubhouse and snack bar.
MOTI ON TO | NTERVENE

Kent Seida (intervenor) noves to intervene on the side
of respondent. There is no opposition to the notion, and it
is allowed.
FACTS

This is the second tinme a county decision approving
intervenor's application for a conditional use permt for a
gol f driving range on the subject property has been appeal ed

to LUBA. In Moore v. Clackanas County, 26 Or LUBA 40, 41

(1993) (Moore 1), we stated:

"The subject property is an uninproved 56-acre
parcel zoned Rural Residential Farm Forest (RRFF-
5). The westerly end of the subject property has
several trees, and the bal ance of the property is
a noderately sloping field. The surroundi ng area
contains various rural residential devel opnments.”

In the decision appealed in Mwore 1, the county
hearings officer found the proposed golf driving range to be
a conditional wuse in the RRFF-5 zone, subject to the
requi rements of Clackamas County Zoning and Devel opnent
Ordi nance (ZDO) 309.05(A). The hearings officer applied the
provi sions of ZDO 1002 and 1011, which address wetl ands, but
did not apply ZzDO 1002.01(B) and (C), 1005.02(A)(3) or
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1005.05(B)(3), explaining that none of these provisions
"constitute approval criteria for this proposed use, [but]
rather set forth wvarious <construction and devel opnent
standards which wll be generally addressed through the
requi red Design Review process.”" Record A6-7.1! In Moore |,
we remanded the hearings officer's decision because we found
it did not adequately explain why ZDO 1002.01(B) and (C)
1005.02(A) (3) and 1005.05(B)(3) did not apply to the
proposal. Moore I, 26 O LUBA at 44.

In More | we also found inadequate the hearings
officer's findings under ZDO 1203.01(B) and (D) with respect

to safety, glare, noise, and visual inpacts.2 1d. at 46-48.

1The Moore | record has been incorporated into the record of the
decision challenged in this appeal. References to the More | record are
to "A References to the record generated between the remand of

Mbore | and the decision chall enged in this appeal are to "B ___

27DO 1203.01 states, in relevant part:

"The Hearings O ficer my allow a conditional use, after a
heari ng conducted pursuant to Section 1300, provided that the
applicant provides evidence substantiating that all t he
requi renents of this Ordinance relative to the proposed use are
satisfied, and denobnstrates that the proposed wuse also
satisfies the following criteria:

"x % % * %

"B. The characteristics of the site are suitable for the
proposed use consi deri ng si ze, shape, | ocati on,
t opogr aphy, exi stence of i mprovenents and natural
features.

"x % % * %

"D. The proposed use will not alter the character of the
surrounding area in the nmanner which substantially
limts, inpairs, or precludes the use of surrounding
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Finally, we found inadequate the evidence in support of a
finding that the proposed golf ball striking area would be
nore than 300 yards from adj acent properties. |d. at 48.

On remand, the county |limted its review to these
i ssues. Record B2. I ntervenor made various nodifications
to his proposal, including changing the |location of the

access onto Day Road, reorienting the driving tees, adding

night Ilighting to the clubhouse, elimnating night-tine
gol fing activities, and erecting perineter netting. Record
B3- 4. After additional proceedings, the county again

approved the application.
FI RST AND FI FTH THROUGH ElI GHTH ASSI GNMENTS OF ERROR

These assignnents of error all concern the application
of ZDO Section 1000, the scope of which is governed by
ZDO 1001. 02(A).3 ZDO 1001.02(A) lists several uses to which
ZDO Section 1000 applies, I ncl udi ng "conmer ci al and
i ndustrial projects."4 Petitioner contends the proposed
golf driving range is a comercial project wthin the

meani ng of ZDO 1001.02(A). Based on that contention,

properties for the prinmary uses listed in the underlying
district.

Tx % % * %"

37ZDO section 1000 contains, as subsections, ZDO 1001-1019.

47DO 1001. 02(A) states:

"The standards set forth in Section 1000 shall apply to major
and mnor partitions; subdivisions; commercial and industria
projects; multi-famly and common-wall structures of three (3)
or nore dwellings. * * *"
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petitioner argues the proposal fails to satisfy ZDO
1002. 01(A), (B) and (C), 1002.02(C)(1)(d), 1005.02(A)(2) and
(3), 1005.05(B)(3) and 1005. 06(A).

| ntervenor argues in response that ZDO Section 1000
does not apply to the proposed golf driving range because
t he devel opnent standards of ZDO Section 1000 apply only to
the uses specifically listed in ZDO 1001. 02(A). The only
listed use for which a golf driving range m ght qualify is
"commercial project.” I ntervenor contends the chall enged
decision correctly determnes the proposed golf driving
range is not a commercial project within the nmeaning of ZDO

1001. 02( A . See Tylka v. Clackamas County, 22 Or LUBA 166,

180-81 (1991). I ntervenor also notes that in Wst v.
Cl ackamas County, 23 O LUBA 558, aff'd 116 O App 89

(1992), LUBA accepted the county's determ nation that a golf
course is not a comercial project within the neaning of
ZDO 1001. 02(A) .

Whet her the county erred in failing to apply the
ZDO Section 1000 provisions cited by petitioner depends on

whet her the county was correct in determning the proposed

driving range is not a "commercial pr oj ect” under
ZDO 1001. 02(A). We begin with the definition of
"commercial." The decision in More | states:

"Subsection 309.05(A)(7) of t he ZDO lists

commercial recreational uses exceeding the limts
of subsection 309.03(F) as a conditional wuse in
the RRFF-5 zoning district * * *, Subsecti on
309.05(A)(10) Ilists service recreational * * *

Page 5



N

QwWwoo~NO U~ W

e N e
A w N P

15
16
17
18
19

20
21
22
23
24
25
26
27
28

uses as a conditional wuse in the RRFF-5 zoning
district * * * [5]

"The proposed golf driving range is a conditiona

use which exceeds the Ilimts of subsection
309. 03(F) because it is intended for the purpose
of obtaining a commercial profit. The proposed
use also [is a] service recreational use listed in
subsecti on 813.01(A) as it IS a private,
comer ci al recreational use and facility."

(Enphases added.) Record A2.

The chal |l enged decision expresses a different position
regarding the nature of the proposed golf driving range.
W thout any supportive findings, the decision quotes

ZDO 1001. 02(A) and then sinply states:

"The proposed wuse is not a partition, a
subdi vision, a comercial or industrial project,

or a residential structure. Therefore, the
standards of Section 1000 are not applicable to

this proposed use." Record B4.

In both More | and Wst, we gave the challenged

deci sions the deference we thought was required by Cark v.

Jackson County, 313 O 508, 836 P2d 710 (1992). That

i nfluenced our di scussi on of the hearings officer's
interpretation of the word "comrercial." After our
decisions in More | and Wst, the Oregon Suprenme Court

held, in Gage v. City of Portland, 319 Or 308, 860 P2d 282

(1993), that the interpretive deference required by Cark

applies only to interpretations of |ocal enactnents by |ocal

5ZDO 309.05(A) lists a number of conditional uses and states that
approval of any "shall not be granted unless the proposal satisfies the
criteria under Section 1203, the applicable provisions of Section 800, and
all other requirements of this Ordinance.”
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governi ng bodies.® Now we review a hearings officer's
interpretation to determne whether it is reasonable and
correct. McCoy v. Linn County, 90 Or App 271, 752 P2d 323
(1988).

Qur review is confined to the record of the appeal ed

deci si on. ORS 197.830(13)(a); 19th Street Project v. City

of The Dalles, 20 Or LUBA 440 (1991). W cannot rely on the

determ nation in West that a certain proposed golf course is
not a commercial use to support a determ nation in this case
that the proposed golf driving range is not a comerci al

use. 7

60ORS 197.829 was enacted to codify Cark, but was not in effect when
this Board nade the decision reviewed in CGage. Nevert hel ess, the Court of
Appeal s has stated that it will interpret ORS 197.829 to nean what the
Suprene Court, in Gage, interpreted Clark to nean. Wat son v. Cl ackanmas
County, 129 Or App 428, 431-32, 879 P2d 1309, rev den, 320 O 407 (1994).

“I'n its decision following the appeal of LUBA's decision in West, the
Court of Appeals observed that an "understanding that a privately-operated,
profit-making golf course is 'comercial' nakes nore abstract sense than
the hearings officer's contrary conclusion." Wst v. Clackanas County, 116
O App 89, 92, 840 P2d 1354 (1992). The court continued:

"W enphasize that this is not a situation where other
provi sions of the local legislation are clearly relevant to and

denonstrative of the linguistic neaning, policy, purpose or
context of the provision that the |local decision-mker is
i nterpreting. Rat her, the ordinance contains a grab bag of

provisions that, arguably, are equally relevant and that
equal ly support the various neanings for which the parties
contend and that the decision-nmaker found. Where that state of
absol ute or near equipoise exists, the selection fromthe grab

bag is for the local deciding entity to nake. W also note
that the nmore distant from equi poise the interpretive options
or the linguistic support for the | ocal government's

interpretation becones, the greater the burden on the |ocal
government to support its interpretation in its findings and
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The challenged decision does not explain why the

finding in Mwore | that the golf driving range "is a
private, comercial recreational wuse and facility" was
replaced with the current finding that the proposed use is
not a commercial project. Notw thstanding our freedom under

McCoy, supra, to interpret the ordinance ourselves, we

prefer to give that opportunity to the county in the first

i nst ance. As we said in Mental Health Division v. Lake

County, 17 Or LUBA 1165, 1176 (1989):

"[1]t is the local government which, in the first
instance, should interpret its own enactnents.
Fifth Avenue Corp. v. Washington Co., 282 O 591,
599, 581 P2d 50 (1974). Al t hough our acceptance
or rejection of a | ocal governnment's
interpretation of its own enactnent is determ ned
by whether we believe that interpretation to be
correct, we do consider the local governnent's
interpretation in our review, and give sone weight
to it if it is not contrary to the express
| anguage and intent of the enactnent. McCoy V.
Li nn County, supra, Sevcik v. Jackson County, [16
O LUBA 710, 713 (1988)]."

We therefore remand the challenged decision to permt the
county to adopt findings in support of the interpretation

and application of ZDO 1001. 02(A).?8

concl usi ons becomes with corresponding effects on what the
appeal i ng party nust show to denonstrate error.” 1d at 93.

In West, the Court of Appeals believed Clark obliged it to defer to the
county's interpretation. W thout the constraints inmposed by Cark, and
given the freedomto interpret ZDO 1001.02(A) itself, it seems possible and
even likely that the Court of Appeals would find the proposed driving range
to be a "comercial project.”

81f, on remand, the hearings officer determines the proposed golf
driving range is a commercial project, then the relevant provisions of
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The first and fifth through eighth assignnments of error
are sustai ned.

SECOND ASSI GNMENT OF ERROR

Petitioner contends the devel opnent proposal was so
altered fromits original form in response to petitioner's
suggestions, that sonme persons becane entitled to additional
notice under ORS 197.763. Petitioner reasons that the |ast-
mnute nodifications to the devel opnent proposal entitle
sone persons to certain procedural safeguards.?

We are authorized to reverse or remand a challenged
deci sion because the decision nmaker failed to follow
applicable procedural requirenents only if that failure
"prejudiced the substantial rights of the petitioner.” ORS
197.835(7)(a)(B). Petitioner does not contend he failed to
receive notice of the county's proceedi ngs on remand or that

his substantial rights were prejudiced by the proceedings

ZDO Section 1000 nust be applied. In that regard, we note our remand in
Mbore | was linmited to ZDO 1002.01(B) and (C), 1005.02(A)(3) and
1005. 05(B) (3) . Unresol ved issues, which nmay be considered in a loca

government proceedi ng on remand from LUBA and raised in a subsequent appea
to LUBA from a | ocal decision on remand, include (1) issues presented in
the first appeal that LUBA either sustains or does not consider, and
(2) issues that could not have been raised in the first LUBA appeal. Beck
v. Tillanpok County, 313 Or 148, 154, 831 P2d 678 (1992); Louisiana Pacific
v. Umatilla County, 28 Or LUBA 32, 35 (1994). W leave it to the hearings
officer to determine in the first instance whether changes in the proposa
made after remand justify petitioner's rai sing ZDO 1002. 01(A)

1002.02(O) (1) (d), 1005.02(A)(2), 1005.06(A) or any other ZDO provisions not
raised in More |

91t is not clear from petitioner's discussion of the second assignment
of error whose procedural rights petitioner is trying to protect, but it is
clear at least that petitioner does not contend his own procedural rights
wer e deni ed.

Page 9



© 00 ~N oo o b~ O w NP

N N NN R R R R R R R R R R
W N P O © 0O N o O M W N L O

followed by the county on renmand.

The second assi gnnent of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner contends there is a lack of substantial
evidence in the whole record to support the county's finding
that the nodified proposal for a golf driving range
satisfies the requirenents of ZDO 1203.01(B). ZDO
1203.01(B) requires the county to determne that "[t]he
characteristics of the site are suitable for the proposed
use considering size, shape, |location, topography, existence
of i nmprovenents and natural features.™

Based on a publication of the Golf Course Devel opment
Departnment of the National Golf Foundation, the decision
finds that a "typical" driving range is approximtely 300
yards in length by 100 yards in wdth, and contains a
recommended mnimum of 10 to 20 acres. Record BS. The
decision also finds the subject property is larger than
required for a typical driving range layout, l|eaving a
substantial buffer area on all sides. Id. In response to
petitioner's fear of errant golf balls, the decision inposes
a condition that intervenor install containnent netting and
veget ati on as necessary.10 Record B7.

ZDO 1203.01(B) focuses on the physical characteristics

10petitioner contends further that the devel opment proposal will require
a large water containnment pond. However, petitioner's citations to the
record do not support this contention.
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of the subject site itself. The decision concludes the site
is appropriate for the proposed use, based on the dinensions
of the property and its physical characteristics. The fact
that petitioner reaches a different conclusion is not a
basis for reversal or remand. While a | ocal governnent is
required to identify in its findings the facts it relies
upon in reaching its decision, it is not required to explain
why it chose to bal ance conflicting evidence in a particular
way, or to identify evidence it chose not to rely on. Angel

v. City of Portland, 22 O LUBA 649, 656-57, aff'd 113 O

App 169 (1992); Ash Creek Neighborhood Ass'n v. City of

Portland, 12 Or LUBA 230, 236-38 (1984).

The third assignnment of error is denied.
FOURTH ASSI GNMENT OF ERROR

Petitioner contends there is a lack of substantial
evidence in the whole record to support the county's finding
that the nodified proposal for a golf driving range
satisfies the requirenents of ZDO 1203.01(D), which requires

a determ nation that:

"The proposed use will not alter the character of
the surrounding area in the [sic] manner which
substantially limts, inpairs, or precludes the

use of surrounding properties for the primry uses
listed in the underlying district."

In Moore I, 26 Or LUBA at 46, we remanded to the county
for findings on potential lighting, visual, safety and noise
i npacts from the proposed use. As stated above, the

chal | enged decision addresses safety inmpacts by inposing a
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condition requiring vegetation and netting. Record B7. The
deci sion addresses lighting inpacts by inposing a condition
prohi biting outdoor |ighting, except for shielded security
lighting for the clubhouse only. Record BS8. These
condi tions adequately address petitioner's concerns related
to safety and |ighting inpacts.

Wth respect to visual inpacts, the hearings officer
made general findings pertaining to |andscaping, trees, the
cl ubhouse, the parking area, and the constructed driving
range. Record B6. Wth respect to netting, the hearings

of ficer found:

"Required netting and the poles which support that

netting wll potentially interfere wth sone
Vi st as. These inpacts are mnmniml when viewed
against the large area of the subject property.”
Record B6.

Petitioner points to evidence and cal culations in the record
showi ng the safety netting will have to be up to 105-130
feet high at sone points. Record B51, B63-64.

Local governnment  findings of conpliance wth an
appl i cabl e approval standard nust identify the facts relied
upon, and explain why those facts support a conclusion that

the standard is nmet. Testa v. Clackamas County, 26 Or LUBA

357, 370 (1994). The county's conclusion that the netting
w |l have m nimal inpacts is unacceptably conclusory. It is

not supported by any findings concerning how nuch netting is

Page 12



© 00 N o g A~ wWw N Pk

N R = R O T e e =
© 0O N o o M W N L O

required or how high the netting nust be. 11

Wth respect to noise, the decision includes findings
addressing vehicular traffic, human interaction, and golf
bal | striking. These findings are adequate, wth two
exceptions. First, the decision does not address at all an

allegation made by petitioner t hat mechani cal bal | -

collecting equipment will create so nuch additional noise
t hat it wi || be inconpatible wth adjoining rural
residenti al uses and therefore wll not satisfy the

requi renments of ZDO 1203.01(D). Record B127, B150, B197.
Fi ndi ngs nust address and respond to specific issues, raised
in the proceedings below, that are relevant to conpliance

with applicable approval standards.12 Hillcrest Vineyard v.

Bd. of Comm Douglas Co., 45 Or App 285, 293, 608 P2d, 201

(1980); Norvell v. Portland Area LGBC, 43 Or App 849, 853,

604 P2d 896 (1979); MKenzie v. Miltnomah County, 27 Or LUBA

523, 544-45 (1994); Heiller v. Josephine County, 23 O LUBA

551, 556 (1992).

Second, the record contains a w de range of estimates

11we question whether the area of the subject property itself is even
relevant to the visual inpacts of netting on neighboring properties. It
seens nore appropriate to consider how the size and |ocation of the netting
would affect particular properties on the perinmeter of the subject

property.

12petitioner raises several new issues in his brief, including the
possibility of excessive dust and the potential for unspecified "deviant
ni ght tine behaviors" in the parking lot. As these issues were not raised
during the county proceedings, we do not consi der them here.
ORS 197.763(1).
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of the amount of traffic the golf driving range wll
gener at e. On the one hand, intervenor estimted the nunber
of cars at fewer than 91 cars per day. On the other hand,
petitioner provided calculations supporting an estinmate of
600- 1200 cars per day. Record B30-32. The deci sion does
not state what evidence the county found persuasive. As a
result, the <county's finding as to traffic noise is

unacceptably conclusory. Testa, supra.

Because the challenged decision does not adequately
explain the grounds for the county's concl usions regarding
visual inpacts related to netting and noise related to
traffic and ball <collecting, we are unable to resolve
petitioner's evidentiary challenge to the county's decision
on these grounds. On remand, the county nust adopt
findings, supported by substantial evidence in the record,
sufficient to denonstrate conpliance with ZDO 1203.01(D)
concerning these issues.

The fourth assignment of error is sustained, in part.

The county's decision is remanded.
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