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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ROBERT LEATHERS and JENNI FER )
LEATHERS, )
)

Petitioners, ) LUBA No. 94-258
)

VS. ) FI NAL OPI NI ON

) AND ORDER

WASHI NGTON COUNTY, )
)
Respondent . )

Appeal from Washi ngton County.

John A. Rankin and Marianne E. Brams, Tualatin, filed
the petition for review and argued on behalf of petitioners.

Dan R O sen and John M Junkin, Wshington County
Counsel, Hillsboro, filed the response brief. Dan R O sen
argued on behalf of respondent.

GUSTAFSON, Referee; SHERTON, Chief Referee; LI VINGSTON,
Referee, participated in the decision.

REMANDED 06/ 21/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners challenge an adm nistrative decision by the
Washi ngton  County Board of Conm ssi oners (board of
comm ssi oners) aut hori zi ng t he Washi ngt on County
Transportation Departnent (transportation departnent) to
rembve two gates which restrict access to a 130-yard
uni nproved section of NW Leahy Terrace, and to inprove that
street with a 22-foot asphalt overlay, and a four-foot paved
shoul der for pedestrians and bicyclists.
FACTS

NW Leahy Terrace was deeded to the county in 1976 as a
public right-of-way. The Washington County (county)
resolution and order accepting the deed of the road were
subject to two conditions: (1) that the roadway be used for
enmergency vehicles only; and (2) that a breakaway gate be
installed and a gravel roadway for enmergency vehicle usage
be constructed. Those conditions were fulfilled, and a gate
was installed at the eastern end of NW Leahy Terrace.

In 1989 the western portion of NW Leahy Terrace was
i mproved in conjunction with devel opnent of the O d Leahy

Honest ead subdivision.l A second gate was then installed at

1The record reflects that during the approval process for the Od Leahy
Honest ead subdi vi sion, substantial attention was devoted to access issues,
including a concern by the transportation departnent regarding additional
traffic entering NW Leahy Road from NW Leahy Terrace. At one point, the
transportati on department advocated opening the subject section of NW Leahy
Terrace, to provide access to the new subdivision from NW Torreyvi ew Lane

Page 2



© 00 ~N oo o b~ w NP

N R R R R R R R R R R
O © O N o O N~ W N B O

the western end of the renmaining uninproved section of NW
Leahy Terrace. The county contends the record does not
reflect why or by whom the second gate was installed.
Petitioners contend the second gate was a condition of
approval of the O d Leahy Honmestead subdi vi sion. 2

The two gates restrict use of NW Leahy Terrace for
ordi nary vehi cul ar access between the Torreyvi ew subdi vi sion
and NW Leahy Road. According to petitioners, this
uni nproved section of NW Leahy Terrace has become a de facto
nei ghbor hood park. It is bounded by steep residential lots
to the south and a small pond and greenway to the north
The area is generally shown on the Cedar MII Conmmunity Pl an
as part of a drainage hazard area and significant natural
resource. That plan is not detailed enough to allow precise
identification of the boundaries of the drainage hazard or
resource area.

Currently there is a single access to the Torreyview
subdi vision via NW 90th, which intersects with Leahy Road
south of NW Leahy Terrace. Portions of the current access

are apparently very steep and difficult to negotiate during

and avoid opening the intersection of NW Leahy Terrace and NW Leahy Road.
Utimately, the county decided to |eave the subject 130 yards uninproved
and instead devel op the section of the street which accesses NW Leahy Road.

2The record citation on which petitioner relies contains conditions of
approval of the O d Leahy Honestead subdivision. No condition nmentions the
installation of a gate. However, there is no dispute that the second gate
was installed in about 1989, which coincides with the approval date for the
O d Leahy Honestead subdivision. The exact date of and purpose for the
installation of the second gate are not necessary to resolve the issues in
thi s appeal
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i ncl enent weather. |Inproving NW Leahy Terrace woul d provide
an alternate access to NW Leahy Road from the Torreyview
subdi vi si on. NW Leahy Terrace 1is |less steep and,
apparently, easier to negotiate during inclenent weather.

I n January, 1994, in response to requests by Torreyview
subdivision residents for better access to their hones
during inclenment weather, the county provided gate keys to
area residents to allow them to use the uninproved section
of NW Leahy Terrace. Fol | owm ng subsequent nei ghborhood
meet i ngs, county staff reconmended to the board of
conm ssioners that the gates be renmpbved and the street be
i nproved with a two-|ane, 22-foot w de asphalt overlay and a
four-foot pedestrian and bicycle way.

After a public neeting, the board of conm ssioners
approved the staff recommendation and issued the resolution
and order at issue, directing the transportation departnent
to make the <challenged inprovenents. The board of
comm ssioners further determ ned the decision to authorize
the inprovenents is not a l|land use decision, because it
i nvol ves road usage regul ati ons, mai ntenance and operati onal
i nprovenents which are exempt from regulation under the
county Community Devel opnment Code (CDC)

JURI SDI CTI ON

The county noves to dismss this appeal on the basis

that the chall enged decision is not a |land use deci sion over

which this Board has jurisdiction.
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The county's decision is a "land use decision" if it
meets either (1) the statutory definition of [|and use
decision in ORS 197.015(10); or (2) the significant i npact
test established in City of Pendleton v. Kerns, 294 Or 126,

133-34, 653 P2d 996 (1982). Billington v. Polk County, 299

O 471, 479, 703 Pd 232 (1985); City of Portland .

Mul t nomah County, 19 Or LUBA 468, 471 (1990).3

1. Statutory Test
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ORS 197.015(10)(a)(A) provides, in relevant part, that

10 a |l and use deci sion includes:

11 "A final decision or determnation by a |ocal

12 governnment* * * that concerns the * * *

13 application of:

14 "(1) The [statew de planni ng] goals;

15 (i) A conprehensi ve plan provision; [or]

16 (i) A | and use regul ation[.]

17 nx %k % K Kk

18 Petitioner contends the county's decision satisfies the
19 statutory definition of land use decision because it

20 concerns the application of the CDC, particularly those
21 sections relating to developnent in natural hazard areas.

22 According to petitioners, CDC 201-2.7 subjects the proposed

3As we recently noted in Carlson v. City of Dunes City, ___ O LUBA
(LUBA Nos. 94-069 and 94-146, Decenber 14, 1994) we question the continued
validity of the significant inpact test since all cities and counties in
the state now have acknow edged conprehensive plans and |and use
regul ati ons. However, until the Oregon Suprenme Court overturns its
decisions creating that test, we are bound to apply it.
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i nprovenents to the devel opnent permt requirenents because
it requires permts for otherw se exempt activities if they
i nvol ve developnent of facilities within a floodplain or
drai nage hazard area.#* Petitioners also contend the CDC 702
exenptions from the devel opnent permt requirenents do not
apply here because the chall enged decision involves nore
than the transportation uses and decisions that are exenpt

under that section.?®

© 00 ~N oo o b~ w NP

The county argues petitioners have not established that

4CDC 201-2.7 exenpts fromthe devel opment pernit requirenents,

"Establ i shnent, construction, mai nt enance, preservation or
term nation of |ocal public streets substantially in the public
right-of-way together with piping and culverting, accessory
drai nage systenms such as catch basins, and necessary accessory
structures and easenments. Notw thstanding this exenption, said
facilities within a flood plain or drainage hazard area shal
obtain a devel opnent pernmt. This devel opnent (alteration)
permt shall be approved if the applicant denonstrates
conpliance with the applicable standards in the follow ng
sections: Sections 412, 421, 422 and 426[.]"

5CDC 702 cites the public transportation uses and decisions that are
exenpt fromthe provisions of the CDC and includes, in relevant part:

"702-2 Maintenance, preservation and repair of existing public
roads, transportation facilities and structures wthin
existing right-of-way and ancillary easenents. Thi s
shall include but is not Iimted to: vegetation renova
or cutting, ditch or culvert clearing, spraying, pot hole
repair, road resurfacing, sealing or obstruction renoval.

"x % % * %

"702-4 Reconstruction or in-kind replacenent of a public
transportation facility within existing right of way
provi ded they are not located in a flood plain, drainage
hazard area or significant Natural Resource or they would
not change or alter a designated historic or cultural
resource pursuant to Section 373."

Page 6



© 00 ~N oo o b~ w NP

N N NN R R R R R R R R R R
W N P O © 0O N o O M W N L O

the right of way is in a drainage hazard area, and contends
now that it is not. Absent such a showi ng by petitioners,
the county argues it was not obligated to evaluate the
proposed road inprovenents under the standards relevant to
devel opnent in drainage hazard areas. Mor eover, the county
argues that, regardless of whether it is in a drainage
hazard area, because the decision involves road usage,
mai nt enance and operation of an existing road, it is exenpt
fromregul ati on.

The county appears to argue petitioners waived their
right to raise the issue regarding the drainage hazard
requi renments because they did not raise the issue below
However, the county did not conduct a |and use hearing, and
did not follow the requirenents of ORS 197.763 before
i ssuing the decision. Petitioners do not waive the right to
rai se i ssues on appeal when they have not been provided the
forumin which to raise themat the local |evel.?®

The chal | enged deci si on i ncl udes no findi ngs
determning whether this uninproved roadway is |ocated
within a natural hazard area. Nor does the decision explain
why CDC 207-2.7 does not apply or why the exenptions of
CDC 702 do apply to this decision. Rat her, wi t hout

interpretation, the county concluded that this is a road

6The county held a public nmeeting on the proposed road inprovements. It
does not contend the procedural safeguards of ORS 197.763 were provided at
t hat neeting.
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mai nt enance i ssue exenpt from regul ati on under CDC 700, and
that, accordingly, it is not a |and use decision.”’
This Board cannot interpret |ocal governnent ordi nances

in the first instance. Weeks v. City of Tillanpok, 117 O

App 449, 454, 844 P2d 914 (1982.) W may only review the
| ocal governnent's interpretation of its own code. See Gage

v. City of Portland, 319 O 308, = P2d __ (1994). 1In the

absence of an interpretation of the applicability of CDC
201-2.7 or CDC 702, we cannot determ ne whether the decision

is a statutory |land use decision.8

’The county contends its decision does include an interpretation of the
CDC sufficient to determne that this is not a statutory |and use deci sion.
According to the county, that "interpretation"” is contained in two county
counsel menoranda, dated July 31, 1989 and Novenber 14, 1994, VWi le the
decision refers to those nenoranda, it does not incorporate them and only

the November 14, 1994 nmenorandum is in the record. In contrast, a staff
report, on which the decision relies, is expressly incorporated into the
county's decision and is attached to it. We decline to find that two

county counsel nenoranda, one of which is not in the record, should be
deened incorporated into the chall enged deci si on when the county's decision
does not incorporate them

8Petitioners also contend the challenged decision is a statutory |and
use deci sion because "[e]ven the county's own analysis attenpting to exenpt
this decision from the requirenents of the WCCDC and [Wshi ngton County
Conprehensive Plan] requires the interpretation of various terns in the
Code. " Petition for Review 8. The ORS 197.015(10)(a)(A) statutory
definition of land use decision does not include every application of the
CDC. To be a land use decision under ORS 197.015(10)(a)(A), the I ocal
regul ations nust contain provisions that are standards or criteria for
maki ng a decision. It is not enough that a l|ocal decision nerely touch on
sonme aspect of a land use regulation. Local jurisdictions have the
authority to apply their <codes to non-discretionary matters without
renderi ng such adnministrative actions |and use deci si ons under ORS 197.015.
See Knee Deep Cattle Conpany v. Lane County, ___ O LUBA ___, LUBA Nos. 94-
108, 94-125 and 94-126 (Novenmber 4, 1994).
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2. Si gni ficant |npact Test

Petitioners contend that renoving the gates and
improving the public right-of-way w Il have significant
i npacts on | and use. Petitioners argue inmprovenments to a
street, which has been used by the neighborhood for twenty
years as a de facto park, to allow approximtely 300 daily
vehicular trips will have a significant detrinmental inpact
on the existing activities in the area and a devastating

effect on wildlife and vegetati on.

The county responds that the road i nprovenents will not
cause a significant inmpact because they will not create any
new traffic but will only provide an alternate access for

the residents of the existing Torreyvi ew subdi vi si on.

As we recently reiterated in Carlson v. City of Dunes

Gity, O LUBA __, (LUBA Nos. 94-069 and 94-146,

Decenber 14, 1994), in order to qualify as a significant
i npact | and use decision over which we have jurisdiction,
the decision nust create an actual, qualitatively or
quantitatively significant inpact on present or future |and
uses, and be likely to occur as a result of the decision.

Fraser v. City of Joseph, O LUBA _ (LUBA No. 94-067,

Novenber 4, 1994).
In Carlson, we determ ned that a | ocal decision to pave
a 230 foot public right-of-way adjacent to a beach was a

significant inpact |and use decision subject to our review

"* * * pecause it authorizes the paving of an area
used as a public recreational area for a |ong
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period of time and changes the character of the
area by opening up a dead end street at a beach
and converting the dead end street into a public

t hor oughf ar e. These inpacts are actual and wll
have a significant inpact on the present and
future land uses in the area.” Id. at 6.

The facts of the challenged decision are simlar to
those in Carlson. The chall enged decision authorizes
I mprovenments to a public ri ght - of - way whi ch wi |
significantly alter the |ong-established character of the
area. Those inprovenents will change not only the physica
attributes of the property but also the traffic patterns of
the surrounding neighborhoods, including an increase of
approxi mately 300 vehicles per day using the intersection of
NW Leahy Road and NW Leahy Terrace.? These actual inpacts
are sufficient to make the decision a significant inpact
| and use deci sion.

The county's motion to dismss this appeal for |ack of
jurisdiction is denied.

FI RST, SECOND AND THI RD ASSI GNMENTS OF ERROR

Petitioner's first three assignnents of error challenge
the county's failure to address the procedural and
substantive requirenents necessary for evaluation of a |and
use deci sion. Because the county did not evaluate the

chal | enged decision as a land use decision, it does not

9The record reflects that during consideration of the Leahy Honestead
subdi vision the county considered traffic through that intersection to be a
| and use issue warranting substantial attention.
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di spute that those requirenents were not addressed. Because
we have determ ned that the challenged decision is a |and
use decision, it nust be remanded for conpliance with the
procedural and substantive requirenents applicable to the
eval uation of this |and use deci sion.

The first, second and third assignnents of error are
sust ai ned.

FOURTH ASSI GNMENT OF ERROR

Petitioners contend the challenged decision violates
the Oregon State Transportation Planning Rule (TPR) and the
county's Or di nance 432, whi ch i npl enent s t he TPR.
Petitioners argue the proposed road inprovenents wll
frustrate non-vehicular traffic along this street and make
pedestrian access to public transportation on NW Leahy Road
| ess conveni ent. Petitioners also claimthe decision fails
to satisfy OAR 660-12-045(3)(b) and because "[t]he county
has failed to conduct any objective anal yses of the existing
uses of the gated, de facto nei ghborhood park[,]" it has not
denmonstrated conpliance with the TPR and Ordinance 432.
Petition for Review 20-21.

Petitioner's generalized allegation that the county has
not "conduct[ed] any objective analyses" of the existing
uses of NW Leahy Terrace does not establish how the TPR or
its inplenmenting ordinance apply to the chall enged deci sion
or how the proposed road inprovenents wll frustrate

conpliance with the TPR. The specific rule petitioners cite
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applies to "new subdivisions, planned devel opnents, shopping
centers and industrial par ks. " Petitioners have not
established that the proposed street inprovenents fall

within the requirenents of the TPR

The fourth assignment of error is denied.

o 0o A W N P

The county's decision is remanded.
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