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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

TRI - COUNTY METROPOLI TAN
TRANSPORTATI ON DI STRI CT,

Petitioner,
VS.
CI TY OF BEAVERTON,

FI NAL OPI NI ON
Respondent , AND ORDER
and

HENRY KANE,

N N N N N N N N N N N N N N N

| nt ervenor - Respondent . )

On remand fromthe Court of Appeals.

Gregory S. Hathaway and Mark J. Greenfield, Portland,
represented petitioner.

Mark Pilliod, City Attorney, Beaverton, represented
respondent.

Henry Kane, Beaverton, represented hinself.

SHERTON, Chi ef Ref er ee; GUSTAFSON, Ref er ee,
participated in the decision.

REMANDED 07/ 31/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Sherton.
NATURE OF THE DECI SI ONS

Petitioner Tri-County Met ropolitan Transportati on
District (Tri-Met) appeals two city council orders granting
design review approval, with conditions, for two segnments of
Tri-Met's Westside Corridor Project (Project).
| NTRODUCTI ON

The Project wll provide high-capacity Light Rail
Transit (LRT) service between downtown Portland and
Hi |l sboro. The 1991 Oregon Legislature enacted a special
statute establishing a process for siting and approving the
Project, Oregon Laws 1991, chapter 3 (Senate Bill 573). The
Court of Appeals summarized the purpose of this statute as

foll ows:

"[T] he objectives of Senate Bill 573 are to
achieve the conpletion of the project and assure
federal funding. In pursuit of those ainms, the
bi Il provides for nore expeditious |and use
decision mking and review and |ess exacting
criteria in the decision and review process than
apply generally under ORS chapter 197." Tri - Met
v. City of Beaverton, 132 Or App 253, 256, ___ P2d
, rev den 320 Or 598 (1995) (Tri-Met 11).

The provision of Senate Bill 573 critical to this
appeal is section 7(1)(b), which provides that all cities
counties and ot her |ocal governnents shall:

"lssue the appropriate permts, i censes and
certificates necessary for the construction of the
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project * * * consistent with a final order.[1]

Permits, licenses and certificates nmay be subject
to reasonabl e and necessary condi tions of
approval, but my not, either by thenselves or

cumul atively, prevent the inplenentation of a
final order."

In August and Septenber, 1993, petitioner submtted
applications to the city for design review approval for
construction of two segnents of the project, one extending
fromS W 117th Avenue to S.W Hall Boulevard (117th to Hall
segnent) and one extending from S.W Hall Boulevard to
S.W Hocken Avenue (Hall to Hocken segnent). Petitioner
proposed construction of an open tie and gravel ball ast
rail bed and an overhead wring system Petitioner also
proposed construction of a new LRT station at the existing
Transit Center in the 117th to Hall segnment and construction

of a new Beaverton Central LRT station in the Hall to Hocken

segnent .
On Decenber 13, 1993, the city council issued orders
approving petitioner's applications, wth conditions. As

relevant here, the orders require construction of a

pedestri an espl anade and enhanced trackway treatnent between

1In this case, the relevant "final order" referred to in the statute is
petitioner's Land Use Final Order (LUFO) for the Project, which was adopted
on April 12, 1991. The history of the enactnent of Senate Bill 573,
petitioner's adoption of the LUFO, the city's adoption of its Downtown
Devel opnent Plan (DDP) as part of its acknow edged conprehensive plan, and
the Full Funding Agreenent entered into by petitioner and the federal Urban
Mass Transportation Administration (UMIA) is set out in nore detail in
Tri-County Metro Trans. Dist. v. City of Beaverton, 28 O LUBA 78, 84-88
(1994) (Tri-Met 1).
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the Transit Center and Beaverton Central LRT stations, and
construction of restroons and drinking fountains at the
Transit Center LRT station. Petitioner challenges the
pedestri an espl anade/ enhanced trackway condition inposed in
the order approving design review for the Hall to Hocken
segnent in LUBA No. 94-002. Petitioner challenges both the
pedestrian esplanade/ enhanced trackway and restroom water
fountain conditions inposed in the order approving design
review for the 117th to Hall segnent in LUBA No. 94-003.

In Tri-Met I, 28 Or App at 100, we concluded that under
Section 7(1)(b) of Senate Bill 573, quoted above, "the city
is required to denpbnstrate that the disputed conditions
requiring * * * restroons and drinking fountains (1) are
reasonabl e and necessary, and (2) do not, individually or
cunul atively, prevent inplenentation of the LUFQO " We
observed the challenged order on the 117th to Hall segnent
included no findings denonstrating that the conditions
requiring restroons and drinking fountains conplied with the
requi renments of section 7(1)(b) and concluded this required
that we remand the decision appealed in LUBA No. 94-003.
However, with regard to the pedestrian esplanade/ enhanced
trackway conditions, we concluded those elenents were
required by the LUFO and the FEIS and, therefore, the city
did not have to denobnstrate that these conditions conplied
with the above-described requirements of Section 7(1)(b).

Tri-Met |, 28 O LUBA at 98-100. We therefore affirmed the
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deci si on appealed in LUBA No. 94-002.

Petitioner appealed our decision to the Court of
Appeals. Wth regard to our disposition of LUBA No. 94-002,
the Court did not decide whether the LUFO and FEIS call for
construction of the ©pedestrian esplanade and enhanced
trackway, as contended by the city and found by LUBA, but
di sputed by petitioner. Tri-Met 11, 132 O App at 256 nl.

Rat her, the Court concluded that even if that were so, it
would not excuse conpliance wth the requirenents of
Section 7(1)(b) that conditions of local permt approval
requiring these features (1) be reasonable and necessary,
and (2) do not, i ndividually or cunulatively, pr event
i mpl enentation of the LUFO The court discussed the

rel evant provisions of Section 7(1)(b) as foll ows:

"* * *  Conceivably, the fact that a condition is
directly or indirectly contenplated by the LUFO
may be a factor to weigh in deciding whether it is
reasonabl e and necessary. However, the statute
does not allow a condition to be attached w thout
inquiry into its reasonabl eness and necessity.

"Simlarly, if a nmeasure is set forth in the FEIS,
that my have bearing on whether it can be
required as a reasonable and necessary condition

whet her or not it is also expressly nmentioned in
the LUFO. However, if the same neasure is subject

to mandatory deferral in the agreenent between
Tri-Met and the authoritative federal agency,
t hat, t oo, is pertinent to whether it i's

reasonabl e and necessary for a local governnent to
make the neasure a condition of approving a

permt, i cense or certificate under
section 7(1)(b)." Tri-Met I, 132 O App at
259- 60.

The Court concluded LUBA m sinterpreted section 7(1)(b) and
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remanded our decision in LUBA No. 94-002 for reconsideration
in light of the Court's opinion.

Wth regard to the portion of Tri-Met | addressing the
conditions requiring restroons and drinking fountains, we do
not understand petitioners to have chall enged, or the Court
to have di sturbed, our conclusions that the burden is on the
city to denonstrate that the disputed conditions requiring
restroons and drinking fountains (1) are reasonable and
necessary, and (2) do not, individually or cunulatively,
prevent inplenentation of the LUFO, and that the chall enged
decision fails to include findings denonstrating conpliance
of these conditions wth section 7(1)(b). Rat her,
petitioner challenged before the Court of Appeals coments
we mde in dicta regarding the interpretation and
application of section 7(1)(b) to these conditions. The
Court of Appeals agreed with petitioners that our discussion

reflected an incorrect interpretation of section 7(1)(b):

"* * *  The nost relevant context for determ ning

whet her the reasonable and necessary test in
section 7(1)(b) refers to project inplenmentation
and inpacts, or to the enforcenent of al

provi sions of local l|and use legislation, is to be
found in section 7(1)(a). That provision requires
| ocal governments to anmend their plans and
regul ations to achieve consistency with a Tri-Met
final order, and the provision therefore differs
diametrically from the wusual requirenment that
particul ar decisions be consistent with existing
pl ans and regul ati ons. Taken with the rest of the

bill, section 7(1)(a) |eaves no doubt as to what
the |l egislature perceived to be the horse and cart
in Senate Bill 573. The reasonabl e and necessary

test applies to conditions that are related to or
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necessitated by the project, but the bill does not
permt conditions of a kind that are designed to
further wunrelated |and use objectives of |ocal
plans and regulations.” (Emphasi s added.)
Tri-Met 11, 132 Or App at 261

Because the Court concluded our msinterpretation of the
pur pose of t he reasonabl e and necessary t est of
section 7(1)(b) could have affected our disposition of LUBA
No. 94-003, it remanded our decision regarding that appeal
for reconsideration as well. 1d. at 262.
DECI SI ON

Petitioner asks us to review each of the disputed
conditions and determ ne that, as a matter of law, it cannot
be found to be both reasonable and necessary based on the
| ocal record in this appeal, or that +the condition,
individually or cunulatively, would prevent inplenentation
of the LUFO. Petitioner further argues that, based on such
determ nations, this Board should either (1) reverse the
chal l enged decisions with regard to each invalid condition,
or (2) remand the decisions to the city, wth specific
instructions to strike the invalid conditions or, for the
espl anade and trackway, to add qualifying |anguage that

petitioner is required to provide the inprovenent only if:

"* * * (1) unforeseen cost savings or additional
appropriations from Congr ess *okox becone
available for reinstatement of one or nore
deferred itenms; (2) there is consensus anong the
regional partners that such savings or funds
should be spent on the item in question; and
(3) the FTA agrees to allow such expenditures
under its FFA." Petitioner's Menorandum on
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Remand 6.

The city concedes the <challenged decisions do not
include findings denonstrating the disputed conditions
satisfy section 7(1)(b). The city asks, however, that
pursuant to ORS 197.835(9)(b),2 the Board determne the
evidence identified in the record <clearly supports a
determ nation that the pedestrian esplanade and enhanced
trackway satisfy section 7(1)(b), as interpreted by the
Court of Appeals. The city also nmoves to submt additiona
evidence to this Board concerning the extent and nature of
petitioner's involvenent in the developnent of the city's
DDP. 3 Wth regard to the disputed conditions requiring
restroons and water fountains, the city concedes LUBA does
not have "sufficient facts to determne whether the
requi site standard of reasonabl eness and necessity has been
met [and] should remand [the decision challenged in LUBA No.
94- 003] to the city to i nvestigate whether t hese

[conditions] are justified." Respondent’'s Menorandum on

20RS 197.835(9) (b) provides:

"\Whenever the findings are defective because of failure to
recite adequate facts or |legal <conclusions or failure to
adequately identify the standards or their relation to the
facts, but the parties identify relevant evidence in the record
which clearly supports the decision or a part of the decision,
[LUBA] shall affirm the decision or part of the decision
supported by the record * * *."

3Petitioner opposes t he city's noti on, ar gui ng t hat under
ORS 197.830(13)(a), LUBA's reviewis limted to the record made before the
city.
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Remand 4.

As we explain above, the <city has the burden of
denonstrating t hat t he di sput ed condi tions (1) are
reasonabl e and necessary, and (2) do not, individually or
cunul atively, prevent inplenentation of the LUFO W t hout
findings by the city addressing this issue, we are unable to
perform our review function. We therefore agree wth
petitioner that the city has failed to denonstrate that the
di sputed conditions conply with section 7(1)(b), as that
section has been interpreted by the Court of Appeals in

Tri-Met I1. Additionally, because the evidence in the

record cited by the parties is conflicting, we cannot affirm

the city's decision under ORS 197.835(9)(b). Forster .

Pol kK County, 22 Or LUBA 380, 384 (1991). On the other hand,

petitioner has not convinced us that, as a mtter of |aw,
the disputed conditions cannot conply with section 7(1)(b)
and are therefore prohibited as a matter of | aw.

The chal l enged deci sions nust be remanded for the city
to consi der, In I i ght of t he I nterpretation of
section 7(1)(b) expressed by the Court of Appeals in
Tri-Met 11, whether the disputed conditions conply wth

section 7(1)(b).4 If the disputed conditions do not satisfy

4We are not aware of any reason why, on renmand, the city could not
reopen the evidentiary record to accept new evidence from any party
concerning conpliance of the disputed conditions with section 7(1)(b), as
interpreted by the Court of Appeals. We agree with petitioner, however,
that we are not authorized to accept new evidence on this issue. The
city's notion to submit additional evidence is denied.
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that statutory provision, then the city nust either delete
or nodify the conditions. I f the decisions adopted by the
city on remand include the sanme or nodified conditions of
approval, the city nust adopt findings explaining the basis
for its determnations that the conditions conply wth

section 7(1)(b).
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The city's decisions are renmanded.

Page 10



