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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

RI CHARD STEVENS and MELODY STEVENS, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-004
CI TY OF MEDFORD, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
ON- TRACK, I NC., )
)
| nt ervenor - Respondent. )

Appeal from City of Medford.

John R. Hanson, Medford, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Werdell, Charter & Hanson.

Eugene F. Hart, Jr., Medford and Douglass H. Schnor,
Medford, filed the response brief. Wth them on the brief
was Brophy, MIlls, Schrmor, Gerking & Brophy. Dougl ass H
Schnor argued on behal f of intervenor-respondent.

GUSTAFSON, Referee; LIVINGSTON, Referee, participated
in the deci sion.

AFFI RMED 07/ 17/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Ri chard and Melody Stevens (petitioners) appeal a
deci sion of the Medford City Council (city) affirmng a city
Site Plan and Architectural Comm ssion (SPAC) approval of a
multi-plex dwelling in the Comercial-Servicel/Professional
(C-S/P) zone.

MOTI ON TO | NTERVENE

On-Track, Inc.,(intervenor) noves to intervene on the
side of respondent. There is no opposition to the notion
and it is allowed.

FACTS

I ntervenor applied to the SPAC for site plan approval
of a six-unit, nulti-plex dwelling on an established
nonconform ng parcel in the city's CGS/P zone. The dwelling
is proposed to provide assisted housing for wonen |eaving
chem cal dependency treatnent.

The city's Land Devel opnment Ordi nance (LDO) classifies
uses according to the Standard Industrial Classification
Manual (SIC). Until 1987, LDO 10.337 listed nulti-plexes
and apartnents separately under the category "Major G oup 88
private households” as Industry G oup 881. LDO 10. 337
prohi bited both mnulti-plexes and apartnents in the CS/P
zone.

In 1987, the city anended LDO 10.337. It deleted

separate references to "nulti-plex" and "apartnent"” and
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replaced them with a single reference under Mjor G oup 88
private households to Industry G oup 881 private househol ds.
Al'l Industry Group 881 private households are now "Ps" in

the C-S/P zone. LDO 10. 337 defines "P" as permtted uses,

and "s" as special uses, with a cross-reference to Section
10. 810, Speci al Use Regqgul ations. Those speci al use
regul ations require that private households in commerci al
districts are subject to the developnment standards for
housing in the MRF-30 district. The MRF-30 district is a
multi-famly district.

The SPAC approved intervenor's request. Petitioners,
who reside near the subject parcel, appealed the approval to
the city council. After a de novo review, the city council
affirmed the SPAC decision. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioners argue a mnulti-plex dwelling is not a
permtted use in the C-S/P zone. Petitioners contend that,
prior to the 1987 anendnents, apartnments and nulti-plexes
were permtted in the GS/P zone, but argue that when the
city made private households permtted uses in the CS/P
zone, and deleted references to "apartnment"” and "nmulti-
plex," it thereby prohibited apartnents and nulti-plexes in
the C-S/P zone. Petitioners further argue that, pursuant to
the SIC Manual definitions of private household, the C-S/P

zone is limted to single famly residences with donestic

servants.
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1 The <city concl udes LDO 10.337 permts the
2 requested nulti-plex, based, in part, on the follow ng
3 findings and anal ysis:
4 "Since the SIC is neant to classify economc
5 activities, it contains no classification for
6 resi dences as such. There are classifications for
7 hot el s, room ng houses, fraternity houses,
8 resi denti al care facilities and private
9 househol d[ s] . Al t hough t he term 'private
10 househol ds' sounds like it m ght describe any non-
11 commercial residence, the SIC gives it a nore
12 restrictive neaning: "This major group includes
13 private househol ds which enpl oy workers who serve
14 on or about the premi ses in occupations usually
15 consi dered as donestic service.' If we do not
16 | ook beyond that definition in the SIC Manual, it
17 appears that only residences that enploy donestic
18 help are allowed. The Council concludes that this
19 interpretation doesn't nmake nmuch sense and even
20 the [petitioners] don't take that position.
21 [Petitioners] argue that private household neans
22 single-famly residence, an argunment that the
23 Council also rejects.
24 "In order to determne what is permtted under
25 "private households' all relevant provisions of
26 the code nust be considered. Private househol ds
27 are listed as a permtted use subject to special
28 use reqgulations in the CS/P zone. Among the
29 special use regulations we find M.DC 10.847 which
30 provides that, '[h]ousing subject to the dwelling
31 type standards established for housing within the
32 MFR-30 district.’ The MFR-30 district S
33 described in Section 10.312 which states that,
34 "[t]his district is typified by three-story
35 apartnments and is primarily planned for |ocations
36 within or adjacent to the CBD district and near
37 regional commercial centers with easy access to
38 the freeway'. The specific uses permtted in the
39 MFR- 30 district are dupl ex, mul ti pl ex and
40 apart ment. These types of households do not
41 normal Iy enpl oy domestic help. The SIC definition
42 is at odds with the clear neaning of these other
43 code provisions.
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"The drafters of the MDC used the term 'private
househol ds' because it 'sounds right' (if you
don't read the SIC Manual definition) and there
isn't anything else in the SIC Manual that exactly
descri bes the contenplated uses. The intent of
the MLDC is to allow nulti-plexes and apartnents
in the C-S/P zone whether or not domestic help is
enpl oyed. The legislative history supports this
interpretation.” Record 11.

Not wi t hst andi ng t he city's findings, on appeal
petitioners allege the C-S/P zone is restricted to single-
fam ly residences which enploy donestic servants.

Petitioners' argunent is premsed, 1in part, on an
assertion that apartnments and nultiplexes were permtted
uses in the CS/P zone before 1987, and that the 1987
amendnents changed them from a permtted to a prohibited
use. Petitioners have msread the city's prior ordinance

Under the prior ordinance, apartnments and nulti-plexes were

expressly prohibited. Petitioners' prem se that apartnents
and nultiplexes were permtted wuses before 1987 s
i ncorrect.

When the city anended its zoning ordinance, it deleted
separate references to "apartnment” and "nulti-plex," and
made all |Industry Group 881 private households permtted
uses in the C-S/P zone, subject to special use regulations.
Those regulations require that Industry G oup 881 private
households in the C-S/P zone satisfy the dwelling type
standards of the MFR-30 district, a multi-famly zone. As
explained in the findings quoted above, the city concl uded

that private households includes apartnments and nulti-
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pl exes. The city further concluded that the GS/P zone is
not limted to househol ds which enpl oy donestic servants.
This Board is required to defer to a local governing
body's interpretation of its own enactnent, unless that
interpretation is contrary to the express words, purpose or
policy of the local -enactnment or to a state statute,
statewi de planning goal or admnistrative rule which the

| ocal enactnent i nplenents. ORS 197.829; (Gage v. City of

Portland, 319 Or 308, 316-17, 877 P2d 1187 (1994); Clark v.
Jackson County, 313 O 508, 514-15, 836 P2d 710 (1992).1

This nmeans we  nust def er to a local governnment's
interpretation of Its own enact nent s, unl ess t hat
interpretation is "clearly wong." Reeves v. Yanhil

County, 132 O App 263, 269, ___ P2d ___ (1995); Goose

Hol | ow Foothills League v. City of Portland, 117 Or App 211

217, 843 P2d 992 (1992); West v. Clackamas County, 116

O App 89, 93, 840 P2d 1354 (1992).

We defer to the city's interpretation that the proposed
multi-plex is a private household, and is allowed as a "Ps"
use under LDC 10.337. That interpretation is consistent

with the express code |anguage.? Petitioners' ordinance

10RS 197.829 was enacted to codify Cark, but was not in effect when
this Board nade the decision reviewed in CGage. Nevert hel ess, the court of
appeals has stated that it wll interpret ORS 197.829 to mean what the
Suprene Court, in Gage, interpreted Clark to nean. Wat son v. Cl ackanmas
County, 129 Or App 428, 431-32, 879 P2d 1309, rev den 320 Or 407 (1994).

2\ disagree with the city that the SIC definition of "private
househol ds" is at odds with the city's interpretation. The |anguage of the
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construction would |limt residences allowed in the CS/P
zone to single famly households with domestic servants in
dwel l'ings satisfying the multi-famly devel opnent standards.
This construction is not only inconsistent with the code
| anguage, it leads to an absurd result.

The first assignnment of error is denied.

SECOND ASSI GNMENT OF ERROR

Petitioners contend that (1) no private households are
permtted uses in the C-S/P zone because private househol ds
are subject to special use restrictions; and (2) because
private households are not permtted uses, the subject
parcel is required to conform to the devel opnent standards
in the MRF-30 zone as required for Ps uses in the CS/P
zone.

In the city's comercial zones, uses are designated
"permtted"” ("P"), "prohibited" ("X") or "permtted subject
to special wuse regulations" ("Ps"). In the C-S/P zone,
private househol ds are designated "Ps." The "s" indicates
the use is subject to the special use restrictions of LDO
10.837. Petitioners argue private households do not satisfy

t he special use requirenents of LDO 10.837, which states:

SIC definition that the category of private households "includes"
househol ds with donmestic servants does not restrict the private household
definition. Rather, it includes within the category of private household
even those households with donmestic servants, i.e. a household remains
"private" even if it includes donestic servants. Mdreover, our conclusion
is limted to the issue in this case whether the proposed multi-plex is a
"private househol d" for purposes of LDO 10.337. W express no opinion on
whet her single famly dwellings are allowed as Ps uses in the C-S/ P zone.
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"Housing shall be allowed in those comercial
districts where permtted subject to the dwelling
type standards established for housing within the
MFR-30 district.”

Petitioners argue that because the wuse is a "Ps"
instead of a "P", it is not permtted under LDO 10.837.

Petitioners also argue that the parcel does not neet
t he devel opnent standards of the MR-30 zone, and that,
therefore, the city could not approve the mnulti-plex. The
parcel is 71 feet wide. The MFR-30 zone requires an 80-f oot
parcel width. Petitioners acknow edge the parcel is legally
nonconform ng under LDO 10.033 but argue that, since the
multi-plex is not a permtted use, intervenor cannot rely on
t he parcel's nonconform ng status to obviate the devel opnment
st andar ds. Petitioners base this argument on LDO 10.033,
which states, in part, that nonconform ng parcels "may be
devel oped and occupied by a permtted use subject to
conpliance with the m ni num standards of this code."

The city finds that uses designated "Ps" are permtted
subject to special use restrictions. The special use
restrictions consi st of devel opnent st andar ds. The
i nposition of developnent standards does not convert a
permtted use into a prohibited one. Because the parcel is
I egally nonconform ng, developnent on it is not required to
nmeet the dinensional standards otherwise required in the
MFR- 30 zone.

We defer to the «city's interpretation of its
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or di nance. 3 Gage v. City of Portland, 319 O at 316-17;

Clark v. Jackson County, 313 Or at 514-15.

The second assi gnnment of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioners contend the city's notice was defective for
failure to recite all applicable conprehensive plan
pr ovi si ons. The city listed LDO 10.290, the site plan and
architectural review criteria, as applicable to the site
pl an application. LDO 10. 290(1) requires t hat t he
application "compl[y] with the applicable provisions of all
cCity or di nances. " Petitioners specifically claim
conprehensi ve plan Housing Elenent Goal 1, Policy 3 applies
to this application.?

The city found LDC 10.290 does not require independent
evaluation of a site plan application for conpliance wth
the conprehensive plan, and that, specifically, Housing
El ement Goal 1, Policy 3 does not apply to this application.

The city further found that, even if this policy did apply,

SUnder petitioner's reasoning, no households could ever be allowed in
the C-S/P zone since the subject developnment standards apply only to
permtted uses, but because private households nmust conply with those
devel opnent standards in order to be pernitted, they are not permtted.
Petitioners' interpretation renders meaningless the 'Ps' designation for
private households in the C-S/P zone.

4petitioners also allege LDO 10.290 itself fails to meet statutory
requi renents for review of SPAC applications. That ordinance is not under

review in this appeal. |f petitioners wished to challenge that ordinance,
they should have done so at the tine it was adopted. See M ssion Bottom
Assoc. v. Marion County, O LUBA __ (LUBA No. 94-196, June 9, 1995),
slip op 13.
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the record includes substantial evidence that the proposed
site plan is consistent with it.

The city's interpretation that LDO 10.290 does not
require i ndependent eval uati on of compl i ance W th
conprehensive plan provisions is not clearly wong, and we

defer to it.> Gage v. City of Portland, 319 O at 316-17;

Clark v. Jackson County, 313 Or at 514-15; Reeves v. Yanmhill

County, 132 Or App at 269.
The third assignnment of error is denied.

The city's decision is affirmed.

SEven if the «city had conmitted procedural error in omtting
conprehensive plan provisions from its notice, petitioners would be
entitled to relief only if they suffered prejudice to their substanti al
rights as a result of that error. ORS 197.835(7)(a)(B). Petitioners have
shown no prejudice since the city made alternative findings that the
proposed devel opnent satisfies the provisions petitioners allege to be
appl i cabl e. Those findings were based on evidence in the record that
assisted-living facilities are dispersed throughout the city and are not
concentrated in the area of the subject property. The only contrary
evi dence petitioners cite to is an alleged concentration of rehabilitation
facilities in the area. Housing Element Goal 1, Policy 3 prohibits
concentration of assisted housing; it does not address rehabilitation
facilities or equate assisted housing with rehabilitation facilities. The
city's alternative findings are supported by substantial evidence in the
record. See Younger v. City of Portland, 305 O 356, 360, 752 P2d 262
(1988); Angel v. City of Portland, 22 O LUBA 649, 659, aff'd 113 O App
169 (1992); Wssusik v. Yamill County, 20 Or LUBA 246, 260 (1990); Dougl as
v. Miltnomah County, 18 Or LUBA 607, 617 (1990).
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