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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

ARTHUR COLLI ER, JAMES MARAS, LARRY )
Mc CAMVON, LES HI LDERBRAND, HENRY )
COX, W LMA GOSS, BRUCE PATTERSOQN, )

and RENEE CLARK, )
)
Petitioners, )
) LUBA No. 95-013
Vs. )
) FI NAL OPI NI ON
MARI ON COUNTY, ) AND ORDER
)
Respondent , )
)
and )
)
RI CK SMART and KELLY SMART, )
)
| nt ervenor s- Respondent. )

Appeal from Marion County.

John W Shonkwiler, Tigard, filed the petition for
review and argued on behal f of petitioners.

Jane Ellen Stonecipher, Assistant County Counsel
Salem filed a response brief and argued on behalf of
respondent. Wth her on the brief was Robert C. Cannon,

County Counsel .

M Chapin M| bank, Salem filed a response brief and
argued on behalf of intervenors-respondent.

GUSTAFSON, Referee; SHERTON, Chief Referee; LI VINGSTON,
Referee, participated in the decision.

REMANDED 07/ 27/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal a county decision approving a
conditional use permt allowing tenporary placement of a
mobi | e home for nmedical hardshi p purposes.
MOTI ON TO | NTERVENE

Rick and Kelly Smart (intervenors), the applicants
bel ow, nmove to intervene on the side of respondent. There
is no opposition to the notion, and it is all owed.
FACTS

| ntervenors applied for a conditional use permt for a
tenmporary nobile home on their 3.68 acre parcel, |ocated

outside the City of Salem in the county's Acreage

Resi denti al (AR) zone. The county permts tenporary
pl acenment of mobil e homes for medi cal hardshi ps as
conditional uses in the AR zone. Intervenors propose to use

the nobile home as a residence for intervenor Rick Smart's
parents. Rick Smart's father has a verified nedica
har dshi p.

| ntervenors' property is rectangular, 179 feet w de and
890 feet | ong. I ntervenors' residence is |ocated at the
east end of their property, near 84th Place S.E Their
septic tank is |located 12 feet west of the residence, and
the septic drain field extends 150 feet further west.
Beyond the drain field, intervenors have installed a fenced

corral. | ntervenors propose to |ocate the tenporary nobile
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hone beyond the corral, approximtely 500 feet from
i ntervenors' resi dence. The pr oposed | ocati on IS
approximately 50 feet lower in elevation than intervenors'
resi dence, and is not visible from their residence.
| ntervenors propose to |ocate a separate septic tank and
drain field west of the nobile hone.

| ntervenors previously applied for a mnor partition to
permt the nmobile home in the sanme |ocation. This Board
remanded a county deci sion approving that m nor partition in

Hi | derbrand v. Marion County, 28 Or LUBA 703 (1995).

The county planning division initially reviewed the
application adm nistratively. The planning division
approved the conditional use, but not the proposed |ocation.
The planning division conditioned its approval to require
that the tenporary nobile home be placed within 50 feet of
intervenors' residence and share the residence's septic
system Petitioners appeal ed that decision to the hearings
officer on the basis that intervenors' current septic system
is failing and is not adequate to handle an additional
residence, but that there is adequate area for a full
replacenent of the system that could accomopdate both
resi dences. Petitioners did not oppose the approved
| ocation for the nobile hone.

During the appeal hearing before the hearings officer,
intervenors contested both the location required by the

pl anni ng division's decision, and the requirenment that the
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mobil e home share intervenors' existing septic system
I ntervenors argued instead for the |location proposed in
their application, 500 feet west of intervenors' residence,
using a new septic system I ntervenors argued there is no
| ocation within 50 feet of their residence to accommodate
the nobile home because the existing septic system cannot
serve an additional dwel I'i ng. I ntervenors presented
evidence from a septic system provider that, wth the
existing drain field extending 150 feet west of intervenors'
resi dence, the nobile honme nust be | ocated at | east 170 feet
west . Considering the slope of the property, the septic
system provider concluded it would be "inpossible" to
connect to the existing system The septic system provider
also stated the proposed l|location is the "best" location
from a septic perspective because of the cost of renoving
and rebuilding the fence around the corral.

Petitioners ar gued agai nst i ntervenors' pr oposed
| ocation and for a specific alternative location within 50
feet northwest of intervenors' residence, with a new septic
systemto serve both residences.

The hearings officer approved intervenors' request that
the nmobile honme be |ocated 500 feet from their residence
wth a separate, permanent septic system The hearings
officer found that the tenporary nobile honme would have to
be |l ocated at |east 170 feet west of intervenors' residence

due to the location of the existing drain field; that the
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existing corral precluded a location closer than 400 feet
from intervenors' residence; and that it was economcally
unfeasible for the <current septic system to serve an
additional residence, since connecting to the existing
septic systemfroma | ower elevation would require a punping
system the cost of which would exceed the cost of a new
systemto serve the additional residence.

The hearings officer also considered and rejected

several other potential locations: in front of intervenor's
resi dence, i medi ately behind intervenors' residence, and
on either side of intervenors' residence. The hearings

officer did not address either the location petitioners
advocated or the feasibility of using a single new septic
system to serve both intervenors' resi dence and the
tenmporary nobil e hone.

The county board of conmm ssioners declined to hear
petitioners' appeal of the hearings officer's decision, and
issued a final order affirmng the hearings officer's
decision. This appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioners contend the county's findings (1) violate
t he | anguage, purpose and intent of Marion County Zoning
Ordi nance (MCZO) 120. 040, which allows for tenporary
pl acenent of nobile honmes for nedical hardships; (2) are
i nadequate to show conpliance with MCZO 120.040(f)(1) and

(3) because an adequate alternative location exists within
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26

50 feet of i ntervenors' residence and there is no
determnation on the feasibility of wusing the existing
septic system and (3) are not supported by substanti al
evi dence.
A.  Purpose of MCzZO 120. 040
Petitioners argue the purpose of MCZO 120.040 is to
allow for care of nmedically infirm or aged individuals who
cannot provide basic self care, and to limt inpacts of
tenporary nobile homes used for such purposes. Petitioners
contend the purpose of MZO 120.040 is defeated by
permtting a tenporary nobile home down a hill, 500 feet
away from and out of view of the residence of the
i ndividuals providing the care. Petitioners do not,
however, identify under this subassignnent any specific code
provi sion they contend is violated by the county's deci sion.
VWhere petitioners fail to identify any applicable |egal
standard allegedly violated by the county's decision,
petitioners have supplied no basis for reversal or remand of

the challenged decision. City of Barlow v. Clackanmsas

County, 26 Or LUBA 375, 380 (1994).

Thi s subassignment of error is denied.

B. Adequacy of Findings

MCZO 120. 040 allows for tenporary placenent of a nobile
home to care for an individual with a hardship.
MCZO 120.040(a) defines "hardship" for purposes of ¢this

section as "a nedical hardship or hardship for the care of
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an aged or infirm person or persons."1

MCZO 120. 040(f) provides:

"The nmobile home shall to the extent permtted by
t he nat ur e of t he property and exi sting
devel opnent :

"(1l) Be located as near as possible to other
resi dences on the property;

"k X *x * *

"(3) Be connected to the existing wastewater
di sposal system if feasible. The disposal
system shall be approved by the County
Sanitarian."

Wth regard to these criteria, the hearings officer

characteri zed intervenors' request as foll ows:

"[I ntervenors] propose locating the manufactured
honme approxi matel y 500' from the exi sting
dwel I'i ng. [Intervenors] also propose using a
separate septic system for the manufactured hone.
[ ntervenors] claimthat the current system cannot
handle the flow from an additional dwelling, and
claim the tenporary dwelling cannot be sited any
closer to the existing dwelling due to problens
with the current development on the subject
property. [IIntervenors] have not applied for an
Aut hori zation Notice from the County Sanitarian to
use the existing septic system The sanitarian is
the authority for determ ning whether an existing
septic system can handle the existing flow Even
if the existing system could handle the additional
flow, [intervenors] <claim other factors render
hook up to the systeminpossible.” Record 5-6.

The hearings officer then evaluated the potential

IMCZO 120.040(b) requires verification from a nedical doctor
psychol ogi st that a nedical hardship exists. I ntervenors provided such
verification and petitioners do not dispute that the proposed nobile hone
woul d serve an individual with a nmedical hardship

f or

or
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| ocating the nobile honme in front of intervenors' residence,
behind intervenors' residence, and on either side of
intervenors' residence. The hearings officer determ ned
none of those |ocations was feasible. The hearings officer
al so considered a site west of the existing drain field, 170
feet west of intervenors' residence, and determ ned that,
due to the elevation decrease, the existing septic system
could not service a dwelling there without a punping system
t he cost of which would exceed the cost of a new system The

heari ngs officer concl uded:

"Although it may be possible to receive an
aut hori zation notice to use the existing septic
system for the tenporary dwelling, it is not
reasonable or feasible to require the applicants
to put in a punping systemfor a tenporary use. A
separate septic system shall be allowed, provided
[intervenors] submt proof that such a system is
approved for hardship purposes. * * *

"It is not possible to locate a nobile home any
closer to the existing dwelling than 170" due to
the location of the existing dwelling and the
exi sting and replacenent drain fields. Beyond the

170 mar k, appl i cants have devel oped their
property with cross fencing for their small horse
oper ati on. This current devel opment need not be

altered to accommpdate the hardship dwelling. The
tenmporary dwelling shall be |ocated west of the
fenced portion of the property.” (Emphasis in
original.) Record 9-10.

Petitioners argue the hearings officer's findings
violate MCZO 120.040(f)(1) and (3) because the proposed
| ocation is not "as near as possible” to the other residence
on the property; and the hearings officer did not detern ne

whet her the existing system could serve the tenporary
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dwel I'i ng.
1. MCZO 120. 040(f) (1)

The hearings officer's findings evaluate and dismss
several potential |ocations <closer than 500 feet from
i ntervenors' residence. The findings do not, however,
eval uate or even nention the |ocation petitioners urged.?2

VWhen specific issues relevant to conpliance wth
appl i cabl e approval standards are raised in the proceedi ngs
bel ow, the county's findings nust address and respond

specifically to those 1issues. Norvell v. Portland Area

LGBC, 43 O App 849, 853, 604 P2d 896 (1979); Testa V.
Cl ackamas County, 26 O LUBA 357, 370 (1994); Heiller wv.

Josephi ne County, 23 Or LUBA 551, 556 (1992). The pl anning

di vi sion decision, upon which the appeal hearing was based,
required that the nobile hone be placed within 50 feet of
i ntervenors' residence.3 Petitioners presented a specific

alternative | ocati on wi thin 50 feet of i ntervenors'

2| ntervenors assert that the planning division "ultinmtely acknow edged"
that the nobile home could not, technically, "be located any closer than
170" from the present residences,” and "ultimately concurred that the
original 50" site was not feasible.” Response Brief 3-4. However,
i ntervenors do not cite where in the record this acknow edgnent occurs. W
will not search the record for evidence to support intervenors' contention.
See Eckis v. Linn County, 110 Or App 309, 313, 821 P2d 1127 (1991).

3AIl parties acknow edge the planning division's approval contenplated a
particular location within 50 feet of intervenors' residence. However, the

pl anni ng division's approval does not specify a particular |ocation. It
requires only that the nmobile home be within 50 feet of intervenors'
resi dence. The parties acknowl edge the l|ocation petitioners advocate is

the sane | ocation contenplated by the planning division
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resi dence. When such a specific alternative location is
rai sed, the county nust address that alternative location in
order to adequately evaluate the application for conpliance
wi th MCZO 120.040(f)(1).

Thi s subassi gnnent of error is sustained.

2. MCZO 120.040(f)(3)

The county's approval allows intervenors to install a
new, separate septic system for the tenporary nobile hone.
In finding that intervenors need not use the existing system
for the tenporary nmobile home, the county relies on
intervenors' contention that "the current system cannot
handle the flow from an additional dwelling."4 The
findings acknowl edge intervenors have not applied for
aut horization from the county sanitarian, and finds the

sanitarian is the authority to determne whether the

existing septic system can handle the flow Record 8.
However, the county makes no determination on the
feasibility of wusing the existing system Rat her, the

4At oral argunent, intervenors contended petitioners should not be heard
to conmplain that intervenors nust consider a | ocation which requires use of
the existing septic system or that the county did not address the
feasibility of using the existing system because their appeal from the
pl anni ng division decision was based on a contention that the existing

system is deficient. Petitioners' |ocal appeal argues that, while the
exi sting systemis inadequate, a replacenent systemin that |ocation could
serve both residences. The county did not respond to that issue. |In their
petition for review, petitioners appear to take a position that the
existing system is adequate. However, regardless of petitioners'
perspective, MCZO 120.040(f)(3) requires a deternmi nation of the feasibility
of using the existing system Petitioners are not precluded from

chal l enging the county's findings of conpliance with that criterion
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heari ngs officer concludes, "[a]lthough it may be possible
to receive an authorization notice to use the existing
septic system for the tenporary dwelling, it is not
reasonabl e or feasible to require the applicants to put in a
punpi ng system for a tenporary use." |d.

MCZO 120.040(f)(3) requires that the tenporary nobile
hone be connected to the existing septic system "if
feasible.™ The county acknow edges intervenors have not
applied for the authorization necessary to determne
feasibility. Wthout that determnation, the county's
findings are inadequate to establish conpliance with MCZO
120.040(f)(3).5

Thi s subassi gnnent of error is sustained.

C. Substantial Evidence

Petitioners contend the county's findings of conpliance
with MCZO 120. 040 are not supported by substantial evidence.
Petitioners argue there is not substantial evidence that the
approved | ocation, 500 feet from intervenors' residence, is

as close as possible to intervenors residence when (1) there

5The MCZO does not define the scope of the evaluation of "feasibility"

for purposes of MCZO 120.040(f)(3). The hearings officer based her
decision on the econonmic feasibility of installing a punping system for a
tenporary use. The code does not preclude such an anal ysis. However, if

econonic feasibility is to be the standard, the county nust explain why it
is economically unfeasible to require a punping systemfor a tenporary use,
but not econonmically unfeasible to require a new septic systemfor the sane
tenporary use. The county nust conpare the cost of a punping systemto the
cost of installing a new system for that same tenporary use, as well as to
the cost of replacing the existing system with one that could serve both
resi dences.
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is an alternative |location within 50 feet of the residence;
and (2) the county has not shown why the fenced area between
170 feet and 500 feet cannot be reconfigured to accommpdate
a tenmporary nobile hone.

Because we have determned the county's findings are
i nadequate, no purpose wuld be served by determning
whet her they are supported by substantial evidence. DLCD v.
Col unbia County, 16 O LUBA 467, 471 (1988); DLCD .

Col unbi a County, 15 Or LUBA 302, 305 (1987); MNulty v. City

of Lake Oswego, 14 Or LUBA 366, 373 (1986).

Thi s subassi gnnent of error is sustained.

The first assignnent of error is sustained, in part.
SECOND AND THI RD ASSI GNVENTS OF ERROR

Petitioners contend the county's decision violates
MCZO 110.800 and 119.070(b) and (c).¢® The county and
intervenors respond that petitioners did not raise these
i ssues below and, therefore, have waived the right to raise
them for the first tinme before this Board.

Petitioners attenpted to raise these issues for the

first time in their appeal to the board of conm ssioners.

6MCzO  110. 800 restricts new dwel lings al ong private drives.
MCZO 119. 070(b) and (c) require conditional uses to be in harnmony with the
purpose and intent of the zone, and that conditions inposed be necessary
for the public health, safety and welfare. Petitioners contend street
i mprovenents and nmaintenance along 84th Place S.E. are needed for the
proposed use to be in harmony with the residential area and to protect the
existing road. Petitioners contend the county was required to evaluate the
condition and capacity of 84th Place S.E. before pernmitting an additional
dwelling on it.
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Because the board of conm ssioners declined to consider
petitioners' appeal, these issues were never formally raised
before the county.”’

ORS 197.835(2) limts a petitioner's ability to raise
i ssues before LUBA to those issues raised before the |ocal
heari ngs body, as provided in ORS 197.763. However, a
petitioner may raise new issues for the first tinme at LUBA
if:

"The | ocal governing body made a | and use deci sion
* * * which is different from the proposal
described in the notice to such a degree that the
notice of the proposed action did not reasonably
describe the ||ocal governnent's final action.™
ORS 197.835(2)(b).

The county's final decision bears little resenbl ance to
the planning division decision upon which petitioners based
their appeal to the hearings officer. Intervenors requested
approval of a conditional use permt to allow themto place
a nmobile hone 500 feet west of their residence, wth a
separate septic system?8 The planning division "approved"

the application, but not the proposed Ilocation of the

’MCZO 122.120(c) allows the board of conmissioners to affirm the
hearings officer's decision summarily upon finding that the facts "do not
warrant any further hearing." MCZO chapter 122 applies to variances, but
MCzZO 110. 680(h) mekes variance appeal procedures applicable to any appeals
to the board of comm ssioners from either the hearings officer or planning
commi ssi on. Petitioners do not argue the board of conm ssioners was
required to grant them an evidentiary hearing.

8| ntervenors contend their application did not specify a location for
the nobile hone. However, the plot plan attached to the application
illustrates the nobile hone, with a new septic system approxinately 500
feet west of intervenors' residence. Record 129, 132.
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tenmporary nobile home. Rather, the planning division issued
a "notice of decision” which approved the conditional use,

subject to conditions that:

"k X * * *

"3. The proposed hardship nobile hone shall be
| ocated within 50 feet of the existing
resi dence.

"k X * * *

"7. The proposed mobile home shall use the
existing septic system"™ Record 123.

The notice of the public hearing before the hearings
officer on petitioners' appeal does not describe the
pl anni ng division approval. Rather, it generally states

t hat the purpose of the hearing is:

[T]o receive testinony on an application to place
a tenporary nobile honme for nmedical hardship
purposes on a 3.68 acre parcel in an AR (ACREAGE
RESI DENTI AL) zone on property |ocated at 1453 84th
Pl ace, SE." Record 1109.

The issue before us is whether the county's final
decision is "different from the proposal described in the
notice to such a degree that the notice of the proposed
action did not reasonably describe the |ocal governnment's
final action.” ORS 197.835(2)(b). The county issued two
"notices" relevant to this issue -- first, the "notice of
deci sion" of the planning division describing the approval
and conditions; and second, the "notice of public hearing"
based on petitioners' appeal, which generally describes the

proposal but nentions neither the planning division decision
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which formed the basis of the hearing on appeal, nor
i ntervenors' original proposal

The description of +the proposal in the notice of
hearing is the relevant notice against which the decision
must be conpared under ORS 197.835(2)(b). However, in this
case the notice of hearing was so vague as to preclude a
full under st andi ng of t he nature  of t he heari ng.
Petitioners appealed the planning division decision on very
specific grounds.?® The notice of hearing provided no
indication that the hearing on their appeal would be to
consider a proposal substantially different than the one
described in the planning division's notice of decision.

On a simlar issue, we have determ ned that where
petitioners could not have reasonably known that the | ocal
gover nnent woul d adopt a particular interpretation of |ocal
ordi nances, ORS 197.835(2) and 197.763(1) do not require
petitioners to have chall enged the interpretation during the

| ocal proceedings in order to challenge it before LUBA.

9Petitioners' appeal document states, in part:

"The present septic system is not a size large enough to
service the present dwelling and the additional nobile hone.
However, the area for full system replacenent is available."
Record 121.

The appeal docunment also notes a Departnent of Environnental Quality
regulation that limts an authorization for use (presumably for a tenporary
use) to no nore than two years. The appeal |anguage was continued to the
reverse side of the form but that reverse side was not made part of the
record. The record does not, therefore, reflect whether other issues were
appeal ed.
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Washi ngton Co. Farm Bureau v. Washington Co., 21 Or LUBA 51,

57 (1991); see Larson v. Miltnomah County, 24 Or LUBA 629

(1993). W find here that where the notice of the
evidentiary hearing on a |ocal appeal is so vague as to
preclude petitioners from understanding the proposal under
review, and where the proposal approved is substantially
different from the admnistrative decision upon which the
appeal hearing is based, petitioners may raise issues for
the first tinme before this Board under ORS 197.835(2)(hb).
See Wiester v. Clackanmas County. 25 Or LUBA 425 (1993).

W are required to review the governing body's
interpretation of its enactnent, as expressed in the
chall enged decision, and nmay not interpret the |oca

enactnent ourselves in the first instance. Weks v. City of

Tillamook, 117 Or App 449, 453, 844 P2d 914 (1992). In this
case, the county's decision does not address either MCZO
110.080 or 119.070(b) and (c). We nust remand the deci sion
for that interpretation.

The second and third assignments of error are
sust ai ned.

The county's decision is remanded.
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