23  WAL- MART STORES, | NC., WESTECH
24 ENGI NEERI NG, INC., RICHARD L.
25 KOHLSTRAND, EDMOND T. BURTON,
26 and MARTHA E. BURTON

1
2
3
4 DEPARTMENT OF LAND CONSERVATI ON)
5 AND DEVELOPMENT, )
6 )
7 Petitioner, )
8 )
9 and )
10 )
11 WARREN NEI GHBORHOOD ASSOCI ATI ON,
12 )
13 | ntervenor-Petitioner,
14 )
15 VS. )
16 )
17 CITY OF ST. HELENS, )
18 )
19 Respondent , )
20 )
21 and )
22 )
)
)
)
)
)

28 | nt ervenor s- Respondent.

31 OREGON DEPARTMENT OF
32 TRANSPORTATI ON

34 Petitioner,

36 and

N N N N N N N N

38 WARREN NEI GHBORHOOD ASSOCI ATI ON,

39 No. 94-030

40 )
41 | nt ervenor-Petitioner,

)
43 VS. )
44 )
45 CITY OF ST. HELENS, )

Page 1

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

LUBA No. 94-029

)
FI NAL OPI NI ON

AND ORDER

)

LUBA



2 Respondent ,

Page 2



O©oO~NO U, WNE

and
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| nt ervenor s- Respondent. )

Appeal fromCity of St. Hel ens.

Celeste J. Doyle, Assistant Attorney General, Salem
filed a petition for review and argued on behalf of
petitioners. Wth her on the brief were Theodore R
Kul ongoski, Attorney General, Thomas A. Balner, Deputy
Attorney CGeneral, and Virginia L. Linder, Solicitor General.

Peggy Hennessy, Portland, filed a petition for review
and argued on behalf of intervenor-petitioner. Wth her on
the brief was Reeves, Kahn & Eder.

Peter M Linden, City Attorney, St. Helens, filed the
response brief and argued on behalf of respondent.

No appearance by intervenors-respondent.

LI VI NGSTON, Referee; GUSTAFSON, Referee, participated
in the decision.

REMANDED 08/ 07/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal three city |land use deci sions. The
first anmends the city's conprehensive plan and the city's
public facility plan. The second annexes several parcels of
property and portions of county roads into the city. The
third applies <city zoning designations to the annexed
property.
MOTI ON TO | NTERVENE

The Warren Nei ghborhood Association (WNA) noves to
intervene in this proceeding on the side of petitioners.
Wal - Mart Stores, Inc., Westech Engineering, Inc., Richard L.
Kohl strand, Ednmond T. Burt on, and Martha E. Burton
(applicants) nove to intervene in this proceeding on the
side of respondent. There are no objections to the notions,
and they are all owed.
FACTS

Applicants seek to build a Wal-Mart store on an
irregularly shaped 17.6-acre parcel (the Wal-Mart parcel)
| ocated an unspecified distance beyond the city limts but

within the city urban growth boundary.l In February, 1993,

1ln 1979, under ORS chapters 190 and 197, the county and city entered
into an Urban Growth Area Managenent Agreenent (UGMA) that governs the
transition from urbanizable land to urban uses within the city's urban

growt h boundaries. The UGWA, Section Il, provides:
"A. Zone Anendnents. The [board of conm ssioners] shall
retain the decision making responsibility on all zoning
amendments for all land in the Uban Gowh Area.
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applicants applied to Colunmbia County (the county) both to
rezone the Wal-Mart parcel and approxi mately eight acres of
addi ti onal |l and (together, the subject property) from
Residential to Hi ghway Commercial, and to anend the public
facilities plan to redesignate M|l ard Road, which adjoins
the property, froma collector street to a mnor arterial.?
In June, 1993, the county planning comm ssion recomended
approval . Petitioners, WNA and applicants all appealed to
the county board of conm ssioners.:3 After a public
heari ng, the county board of conmm ssioners voted to deny the

requested zone change and public facilities plan anmendnent.

However, such decisions shall be nmade after the receipt

of a recomendation, in accordance wth Section I|I
(C and D) of this Agreenent, fromthe City of St. Helens
Pl anning Commission as well as the County Planning

Commi ssi on.

Tx ok ok kX %

"C. The County Planning Department shall refer each of the
above requests within the St. Helens Uban Gomh Area to
the City of St. Helens Planning Departnent for the City's
review and comment within five (5) days of the date the
request was filed with the County Planni ng Departnment.

"D. The City of St. Helens Planning Conm ssion shall review
the request and subnmit its reconmendation to the County
Pl anning Commission within twenty (20) days of the date
the request was received by the City of St. Helens.
Should no recommendations be forthcoming within twenty
(20) days of its receipt, absent request for extension,
the City of St. Helens shall be presuned to have no
comment regarding the application.™

2The county conprehensive plan designates the property for "urban" use
(U3B), which allows either residential or commrercial uses, depending on the
zoni ng.

3Applicants appealed two conditions attached to the county planning
commi ssion's approval .
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Applicants concurrently sought a recommendation from
the St. Helens planning commssion to the county, as
required by the UGMA, to rezone the subject property from
Rur al Subur ban- Uni ncor porated Residential (RS/UR) to H ghway
Commercial (HC) and to redesignate MIllard Road between
H ghway 30 and O d Portland Road as a mnor arterial. The
city's planning conmm ssion held hearings on March 23, 1993,
March 30, 1993, and April 13, 1993, and then decided not to
reconmend approval. Applicants appealed to the city
counci | .4

On April 12, 1993, the city gave notice of the proposed
action to petitioner Departnent of Land Conservation and
Devel opment (DLCD), as required by ORS 197.610(1) and
OAR 660-18-020.> After a hearing on My 26, 1993, the city

4Under the terms of the UGWA, Section Il A the county board of
conmi ssioners retains decision nmaking responsibility on all zoning
amendments, upon receipt of a recomendation from the city planning
conmi ssion.  Suppl enental Record 2. However, the city is responsible for
preparing, adopting and anmending the public facility plan for the area
outside the city limts but within the urban growth boundary. Supplenmenta

Record 5. Since the subject property was still outside the city linmts in
April, 1993, it is not clear why the city permtted the appeal from the
city planning commission to the city council of the proposed rezone,

i nstead of forwarding the city planning comm ssion's reconmendation to the
county board of comnr ssioners.

5The proposed action is described as

"Amend Conprehensive Plan in UG from Rural Subur ban-
Uni ncorporated [sic] Residential to H ghway Commercial and
anend the Public Facilities Plan to designate MIllard Rd.
between dd Portland Rd. to Hwy 30 as an arterial.’
Record A-1.
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council voted on June 2, 1993, to recommend approval of the
application to the county. The mayor signed findings of
fact and conclusions on June 16, 1993. Nei t her petitioners
nor WNA filed a notice of intent to appeal the decision to
LUBA.

On COctober 28, 1993, after the county board of
conmm ssioners voted to deny the application for plan
amendnents, applicants submtted to the <city annexation
petitions and electors' consent docunents covering the
subj ect property. The city sent two notices to petitioner
DLCD, dat ed Novenber 4, 1993, and describing two
annexati ons: the first, of 25 acres of l|and; and the
second, of two acres on MIlard Road and O d Portland Road. 8

The city council held hearings on the proposed
annexation and rezone of the subject property on Decenber
20, 1993 and January 10, 1994. On January 24, 1994, the
city council voted to grant the annexation and approve new
zoning of the subject property. On February 2, 1994, the
mayor signed findings of fact and conclusions in support of
t he annexation/rezone deci sion.

On February 3, 1994, the city adopted three ordinances.

The characterization of the proposed action as a conprehensive plan
anmendnent was apparently erroneous. The county's conprehensive plan did
not require anendnent to permt the proposed zoni ng amendnents.

6The second notice apparently refers to land actually being used as
road, including the portion of AOd Portland Road |inking the subject parcel
to the present city linmts.

Page 7



© 00 ~N oo o b~ w NP

T T e T T O S = S =)
©® N o o A~ W N B O

[ERN
(]

NDNNNDNDNDDN
OB WNEO

27
28
29
30

Ordi nance 2668 anends the city's conprehensive plan and
public facilities plan, relying on the findings of fact and
concl usions signed June 16, 1993. Ordi nance 2669 annexes
t he subject property, as well as portions of Od Portland
Road and M Il ard Road. Ordi nance 2670 zones the subject
property and thereby anends the St. Helens zoning map. Both
Ordi nance 2669 and 2670 rely on findings simlar to the June
16, 1993 findings.

On February 23, 1994, petitioners filed their notices
of intent to appeal with LUBA.

FI RST ASSI GNMENT OF ERROR ( PETI TI ONERS)

Petitioners contend the <city's annexation decision
fails to conmply with Goal 14 and applicable conprehensive
pl an provisions, because the city did not require, as a
condition of approval, that applicants inprove the included
or inmpacted portions of Od Portland Road. Petitioners rely
specifically on a June 21, 1989 anendnent to the UGMVA,

Section |V, governing roads, which states, in relevant part:

"k X * * *

"C. The City of St. Helens will neither accept
nor nmaintain any County Road wthin the
annexed area of the City or elsewhere in the
Urban Gowth Area unless and until it neets
City Standards in effect at the tinme and is
acceptable to the City's Public  Works
O ficials.

"D. As a condition of annexation, the City wll
require the applicant to agree to inprove to
City Standards any included or inpacted
portions of County Roads by:
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"1. irrevocable consent to participate in a
Local Inprovenment District or other form
of financing district by all affected
property owners.

"2. inmprove to City Standards prior to
devel opment on any of the said property
to be annexed.

Hk ok ok K km

Petitioners assert Od Portland Road has not been
inproved to the city's arterial standards. Petitioners cite
a statenment signed by the three county conm ssioners that

"Od Portland Road is a narrow road wthout
shoul ders. It is already very hazardous to
pedestrian and bicycle traffic. * * * |f it is
going to be in the City, it should be inproved up
to City standards.” Record 531.

The city chal | enges the evidentiary basi s for
petitioners' assertion t hat ad Port | and Road "i's
subst andard. " Even on appeal, however, it is applicants,
not petitioners, who carry the burden of proof to show

approval standards are nmet. Andrews v. City of Prineville,

28 Or LUBA 653, 659 (1995). Because the county raised the
issue of Od Portland Road's conpliance with the city's
arterial standards, the city has an obligation to address

the issue in its findings. Norvell v. Portland Area LGBC

43 Or App 849, 853, 604 P2d 896 (1979); Heiller v. Josephine

County, 23 Or LUBA 551, 556 (1992).
In its brief, the city does not argue the UGVA does not
apply. Rather, it argues that it has interpreted the UGVA,

Section IV C, to nean that roads "can be annexed into the
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City but not accepted for maintenance purposes.” The city
argues further that it has interpreted Section IV D as
limted in its application to roads which abut a proposed
devel opnent. Respondent's Brief 8.

To be reviewable by LUBA, a |ocal governnment's
interpretation of its regulations nust be provided in the
chal | enged decision or the supporting findings, not in the

| ocal governnent's brief. Gage v. City of Portland, 319 O

308, 877 P2d 1187 (1994); Watson v. Cl ackamas County, 129 O

App 428, 879 P2d 1309 (1994); Eskandarian v. City of

Portl and, 26 Or LUBA 98, 109; MIller v. Washi ngton County,

25 O LUBA 169, 179 (1993). The city has not interpreted
the UGWVA, Sections IV C and D, in its decision. Vhen
review ng a decision by a local governing body, this Board
cannot interpret local enactnents in the first instance.

Gage v. City of Portland, 123 O App 269, 860 P2d 282, on

reconsi deration, 125 O App 119 (1993), rev'd on other

grounds, 319 Or 308, 877 P2d 1187 (1994); Weks v. City of

Ti |l anbok, 117 Or App 449, 453, 844 P2d 914 (1992). We nust
therefore remand to the city, both for an interpretation of
the UGVA, Sections IV C and D, and for additional findings,

if necessary under that interpretation.”’

"The city appears confident we  will def er to its proposed
i nterpretation. W do owe significant deference to a |ocal governnent
interpretation of its own land use regulations unless that interpretation
is contrary to the express words, purpose or policy of the |ocal enactnent
or to a state statute, statew de planning goal or admnistrative rule which
the local enactnent inplenents. Gage v. City of Portland, 319 Or 308, 316-
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Petitioners' first assignnment of error is sustained.
SECOND ASSI GNMENT OF ERROR ( PETI TI ONERS)

Petitioners contend that although the findings of fact
and conclusions wultimtely incorporated by reference in
Ordi nance 2668 were originally adopted on June 16, 1993, the
city did not mke a final, appealable decision wuntil
February 3, 1994, when the mayor signed Ordinance 2668.
Petitioners argue their notices of intent to appeal to LUBA
were tinmely because they were filed within 21 days of the
date the mayor signed Ordi nance 2668.

Petitioners argue further that the record does not show
when the chal |l enged action was submtted for DLCD review as

required by ORS 197.610 to 197.615.8

17, 877 P2d 1187 (1994); Cdark v. Jackson County, 313 Or 508, 514-15, 836
P2d 710 (1992). This means we nust defer to a local governing body's
interpretation of its own enactnments, wunless that interpretation is
"clearly wong." Reeves v. Yanhill County, 132 Or App 263, 269, 888 P2d 79
(1995); Goose Hollow Foothills League v. City of Portland, 117 Or App 211,
217, 843 P2d 992 (1992); West v. C ackamas County, 116 Or App 89, 93, 840
P2d 1354 (1992). We note, however, that the city's interpretation of the
UGVA appears manifestly contrary to the |anguage in Sections IV C and D of
the UGVA that is enphasized above.

8ORS 197.610(1) states:

"A proposal to amend a |ocal gover nnment acknow edged
conprehensive plan or land use regulation or to adopt a new
land use regulation shall be forwarded to [DLCD] at |east 45
days before the final hearing on adoption. The proposal

forwarded shall contain the text and any supplenental

informati on that the local governnment believes is necessary to
inform the director as to the effect of the proposal. The
director shall notify persons who have requested notice that

the proposal is pending."

ORS 197.615(1) states:

Page 11



The <city responds that it nmade a final Iand use
deci sion on June 16, 1993, which nust be deened acknow edged
under ORS 197.625(1).° The city relies on City of Gants

Pass v. Josephine County, 25 Or LUBA 722 (1993), in which we

deci ded that although an ordinance is required to change a
county's zoning maps, the county may make a final decision
on a zone change application w thout passing the ordinance

ultimately i mpl enenti ng t he zone change. See

© 00 ~N oo o b~ w NP

OAR 661-10-010(3).10 See also Colunbia River Television v.

"A local governnent that anends an acknow edged conprehensive
pl an or |and use regul ation or adopts a new |l and use regul ation
shall mail or otherwise submit to the director a copy of the
adopted text of the conprehensive plan provision or |and use
regul ation together with the findings adopted by the |oca

government. The text and findings nmust be nmiled or otherw se
submtted not later than five working days after the final
deci sion by the governing body. If the proposed amendnent or

new regul ation that the director received under ORS 197.610 has
been substantially anmended, the local governnent shall specify
the changes that have been made in the notice provided to the
director."

90RS 197.615(1) states:

"If no notice of intent to appeal is filed within the 21-day
period set out in ORS 197.830(8), the anendnment to the
acknowl edged conprehensive plan or land use regulation or the
new | and use regulation shall be considered acknow edged upon
the expiration of the 21-day period. An anendnent to an
acknowl edged conprehensive plan or land use regulation is not
acknow edged unl ess the adopted anendnent has been subnitted to
the director as required by ORS 197.610 to 197.625 and the 21-
day appeal period has expired, the board affirns the decision
or the appellate courts affirmthe decision. (Enmphasis added.)

100AR 661-10-010(3) provi des:

"'Final decision': A decision becomes final when it is reduced
to witing and bears the necessary signatures of the decision
maker(s), unless a local rule or ordinance specifies that the

Page 12



1 Miltnomah County, 299 Or 325, 702 P2d 1065 (1985).
2 The docunent dated June 16, 1993 entitled Findings of
3 Fact and Conclusions is reduced to witing, and bears the
4 signature of the mayor, which is attested by the
5 recorder. Under OAR 661-10-010(3), the June 16,
6 findings are a final decision. However, wuntil the city
7 annexed the subject property, it could not itself nake a
8 conprehensive plan anmendnent affecting it.11 Therefore the
9 adoption of Ordinance 2668 was a new |and use decision,
10 appeal able to LUBA within 21 days.
11 Furthernore, unless a land use decision is submtted to
12 petitioner DLCD as required by ORS 197.610 to 197.625,
13 cannot be deened acknowl edged by the passage of the 21-day
14 appeal period stated in ORS 197.625(1). Notices provided to
15 petitioner DLCD should be included in the record. 12
deci sion becomes final at a later tine, in which case the
decision is considered final as provided in the local rule or
ordi nance. "

11AIt hough the June 16, 1993 findings are a final decision, the city
| acked authority to nmake a unilateral decision to anend the conprehensive
pl an. At nost, the city had authority to make a recomendation to the
county concerning the proposed conprehensive plan amendment. See note 4,

supra. A reconmendation is not a |land use decision. Collins Foods v.

of Oregon City, 14 Or LUBA 311 (1986).

120AR 661- 10- 025(1) states:

"Contents of Record: Unless the Board otherw se orders, or the
parties otherwise agree in witing, the record shall include
[at | east] the follow ng:

"x % % * %

"(d) Notices of proposed action, public hearing and adoption
of a final decision, if any, published, posted or numiled

Page 13
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The record contains a form Notice of Proposed Action,
which states it was mailed April 12, 1993. Suppl enent al
Record 23. This is the notice required by ORS 197.610(1).
The record also contains a form Notice of Adoption, which
states nonsensically that it was mailed April 12, 1993 and
that the subject decision was adopted June 16, 1993.
Suppl enental Record 25. This is the notice required by
ORS 197.615(1). On the second page of the Notice of
Adoption, a handwitten note, dated January 6, 1994, states
that it was "turned into [sic] DLCD by [an opponent of the
devel opnent proposal , | not the City of St. Hel ens. "
Suppl enental Record 26. 13

The requirements of ORS 197.610 et seq are substantive,

not nerely procedural. Oregon City Leasing, Inc. .

Col umbi a County, 121 O App 173, 854 P2d 495 (1993). The

information on the Notice of Adoption suggests it was never
mai led by the city to petitioner DLCD. At best, it was

"turned in" on or about January 6, 1994, by a person not
representing the city. There is no evidence in the record

that, as required by ORS 197.615(1), a copy of the decision

during the course of the land use proceeding, including

affidavits of publication, posting or nmailing. Such
noti ces shall include any notices concerning anendnents
to acknow edged conprehensive plans or land use

regul ations given pursuant to ORS 197.610(1) or
197.615(1) and (2).

13At the Decenber 1, 1994 oral argunent on record objections, the city
conceded the Notice of Adoption was not in the city's own file. It was
obtained frompetitioner's files and included in the record by stipulation.
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acconpanied the Notice of Adoption that was eventually
delivered to petitioner DLCD. W conclude the city did not
satisfy the requirenments of ORS 197.615(1). The June 16,
1993 decision was not acknow edged by the passage of tine
under ORS 197.625(1).

Petitioners' second assignnment of error is sustained.
THI RD ASSI GNVENT OF ERROR ( PETI TI ONERS)

Petitioners cont end t he city's pl an anmendnent ,
annexation, and rezone decisions do not contain adequate
findings, supported by substantial evidence in the record,
to satisfy either Goal 14 or the urban growh policies in
the city's own conprehensive plan, as they address the

conversion of urbanizable |land to urban uses. 14

14Goal 14 provides, in relevant part:

"Land within the boundaries separating urbanizable |and from
rural land shall be considered available over time for urban
uses. Conversion of wurbanizable land to urban uses shall be
based on consi deration of:

"(1) Orderly, econonmic provision for public facilities and
servi ces;

"(2) Availability of sufficient land for the various uses to
i nsure choices in the market place.

"(3) LCDC goals or the acknow edged conprehensive plan; and,

"(4) Encouragenment of developnment within urban areas before
conversi on of urbani zable areas."

The city's conprehensive plan, Odinance 2615 (SHCP), Urban G owh
Boundary Policy 4, states, in relevant part:

"Cooperate with the County in nanaging the Urban Gromh Area by
establishing the followi ng conditions for the urban devel opnent
of land within the growth area:
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The city perfornmed an alternative sites analysis
i nvol ving eight sites, in order to satisfy Goal 14. Record
595-615. Petitioners assert the <city's analysis is
unacceptably superficial in certain respects. The issues of
parcel cost and industrial zoning nmerit discussion.

Petitioners contend the city's findings on the
conparative costs of site acquisition are unacceptably
concl usory. For exanple, the chall enged decision adopts
applicants' proposed finding that one site, |ocated within
the city limts, is occupied by a "fully-devel oped nodul ar
honme park, and single-famly residences (rental) on the
north sidep.;" Record 601. The <city then finds that
"[a]l though the owner may be willing to accept an excessive
offer, the property is not presently being marketed for
sale."” Record 602.

The city argues, with respect to this site and others,
that it is intuitively obvious a previously devel oped site
w t hout an established market price will be nmore difficult
to acquire than the \Wal-Mart parcel. While the city has a

point, we agree with petitioners that nore than supposition

"A) The orderly and econom ¢ provision of public services and
facilities can be attained;

"B) Sufficient infilling has occurred within the City;
"C) A denonstrated need exists; and

"D) Sufficient land for devel opnent has been identified to
nmeet the demand." SHCP 45.
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is required to support a finding that it would take an

"excessive offer" to acquire the site. See Neuman v. City

of Al bany, 28 O LUBA 337, 345-47 (1994). Furthernmore, it
is not enough to speculate the cost of a particular site
wi Il be unacceptably increased by expenses that are nerely
forecasted, such as cleanup costs or the added expense of
road inprovenents or utility |ine extensions. Applicants
must either support each claimed additional expense wth
substanti al evidence or show reasonable efforts were made to
obtain such evidence, but it was unavail abl e.

Petitioners contend the challenged findings inproperly
reject four sites because they include land with existing
i ndustrial zoning. Petitioners argue that since the SHCP
recogni zes the likelihood of future shortages of industrial,
commercial, and residential land, the city has no nore
reason to avoid rezoning industrially zoned property than to
avoid rezoning residentially or comercially zoned property.

The city responds that the SHCP contenpl ates rezoning
22 acres of land within the urban growth boundary for
commercial use and argues that the location of the Wal-Mart
parcel is preferable to any of the industrially zoned sites.

The city is correct that the SHCP contenpl ates rezoning

22 acres within the urban growth boundary for conmmerci al
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use. SHCP 3.15 However, the city's predictions should not
di ssuade it from following, in the present, policies
established in its conprehensive plan. We agree wth
petitioners that otherw se appropriate sites within the city
limts should not have been discounted in the site analysis
on the basis they are industrially zoned.

In preparing its site analysis, the <city has not
conplied with the Goal 14 and SHCP policies governing
devel opnent of wurbanizable | ands. Neither has the city
conplied with its own economc policy concerning infill
devel opnent . 16 The city cannot justify nonconpliance by
arguing that to attract Wal-Mart, it had to ignore or
jettison inconvenient provisions of Goal 14 and the SHCP.

See Benjfran Devel opnent v. Metro Service Dist., 95 O App

22, 767 P2d 467 (1989).

Petitioners raise an additional issue which warrants
di scussion. |If Wal-Mart does in fact choose not to build on
the Wal-Mart parcel and if the city nevertheless zones the
property HC, it wll have created an attractive site for
strip developnent that is expressly discouraged by SHCP

Econom ¢ Policy 10.

15The SHCP al so contenplates rezoning additional land within the Urban
Growth Boundary as needed for both residential and industrial wuse.
SHCP 2, 20.

16SHCP Economic Policy 10 is "Discourage strip commercial devel oprent
and encourage the in-filling of under-utilized lands close to Uptown and
Downt own." SHCP 5. (Enphasis added.)
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The St. Hel ens Zoning Ordi nance of 1991, Ordi nance 2616
(SHZO), 5.010 states, in relevant part:

"k X * * *

"2. Circunstances for Granting an Anendnent to
t he Zoning O dinance. An anendnent to the
Zoning Ordinance may be granted only in the
event that all of the follow ng circunstances
exi st:

a. The proposed change nmust conply with the
Conpr ehensi ve Pl an.

"b. The proposed change nust conply wth
| ocal ordinances.

"c. A public need nust exi st for the
proposed change.

"d. The public need is best net by this
speci fic change.

Aok ko oxn o SHZO 91.
The city bases its analysis on an assunption that if the
Wal - Mart parcel is zoned HC, Wal-Mart will build there. Yet
it does not condition the challenged ordinances on Wl -
Mart's doing so. Wt hout such a condition, there is no
certainty the conprehensive plan and zoning map anendnments
wi |l not occur even after the reason for themis gone.

Finally, petitioners invite us to take official notice
of historical facts and attach a nunber of newspaper
clippings to their brief.1” LUBA's reviewis |limted by ORS
197.830(13)(a) to the record of the proceedi ng bel ow, except

17The clippings tend to show Wal -Mart, Inc. has decided not to construct
its store on the Wal -Mart site.

Page 19



© 00 ~N oo o b~ w NP

e N e N e
g A W N B O

[ERN
»

17
18
19

20
21
22
23
24
25

26
27
28
29

in instances where an evidentiary hearing is authorized by
ORS 197.830(13)(b). W w il consider facts outside the
record where they are essential to determning if LUBA has

jurisdiction or if an appeal is npot. Blatt v. City of

Portland, 21 Or LUBA 337, 342, aff'd 109 Or App 259, 819 P2d
309 (1991), rev den, 314 O 727, 843 P2d 454 (1992). e
decline petitioners' invitation to take official notice for
anot her purpose of historical facts contained in newspaper
cli ppings.

Petitioners' third assignnment of error is sustained.
THI RD ASSI GNVENT OF ERROR ( WNA)

WNA contends the SHCP requires the city to involve the
county planning comm ssion in its annexation review process.
The SHCP, Urban Gowth Boundary Policy 5, states, in

rel evant part:

"k X * * *

"[It is the policy of the city to] [c]ooperate
with the County in establishing a process to
manage the St. Hel ens urban growth area by:

"A) Establish a joint review procedures [sic]
with the County Planning Conm ssion, the
Citizens Planning Advisory Commttee and the
St. Hel ens Pl anni ng Conmi ssi on [for]
conditional use permt[s], land partitioning,
annexati ons and service extensions; * * *,

txkox ok ok kU SHCP 45.
The ~city responds that conpliance wth the UGVA is
sufficient to establish conpliance with the SHCP, that the

review process would at nost yield a recomendation fromthe
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pl anni ng conm ssion, and that the |anguage of the SHCP is
not mandat ory.

The UGMA nenti ons annexations only once, as foll ows:

"Annexation of sites within the City of St. Hel ens
Uban Growmth Area shall be in accordance wth
rel evant annexation procedures contained in the
Oregon Revised Statute, Oregon Case Law, and St.
Helens City Ordinances and shall not occur until
such sites beconme contiguous to the City of St.
Hel ens. " Suppl enental Record 6.

The UGVA was signed in 1979. The SHCP was adopted in 1991.
We do not agree with the city that the UGVA carries out the
policies of the SHCP addressing annexations. It does not
mention the county planning conm ssion, the Citizens
Pl anni ng Advisory Conmttee or the St. Helens Planning
Comm ssion in connection w th annexations.

The SHCP clearly contenpl ates a process involving these
public bodi es sonehow in city deci si ons regar di ng
annexations. The city may not ignore a stated policy in its
own conprehensi ve pl an. 18

WNA's third assignment of error is sustained.

FI FTH ASSI GNMENT OF ERROR (WNA)

WNA contends the annexation of the subject property

violates the contiguity requirenent of ORS 222.111(1), which

states, in relevant part:

"VWhen a proposal cont ai ni ng the terns of
annexation is approved * * * the boundaries of any

18We do not answer here what are appropriate "joint review procedures."
That is for the city to address in the first instance. Weks, supra.
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t hat
t he

territory to be annexed,

t he

annexati ons"

city my be extended by the annexation of
territory that is not within a city and that is
contiguous to the city or separated from it only
by a public right of way or a stream bay, |ake or
ot her body of water. * * *" (Enphasis added.)

The city responds with two argunents. First, the city notes

it has annexed sone | ength of O d Portland Road between

city limts and the subject property, in order

provide contiguity. The city contends it has satisfied the
requirenments of ORS 222.170 by obtaining the witten
consents of the owners of the subject property. The subject

property conprises nore than half of the land in

| and occupied by Od Portland Road is or are unknown,

the land is not assessed. 19

Second, t he city cont ends such "cherry

222.111(1). The city argues that the connecting section of
Od Portland Road that is to be annexed is al

separates the subject property fromthe city limts.

W reject both argunents. First, cherry

190RS 222.170(1) states, in relevant part:

Page 22

"The legislative body of the city need not call or hold an
el ection in any contiguous territory proposed to be annexed if
nore than half of the owners of land in the territory, who al so
own nore than half of the land in the contiguous territory and
of real property therein representing nmore than half of the
assessed value of all real property in the contiguous territory
consent in witing to the annexation of their land in the
territory and file a statenment of their consent with the
| egi sl ative body * * * "

and al t hough the owner or owners of

are permtted by the enphasi zed | anguage of ORS
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annexat i ons frustrate t he contiguity requi rement of
ORS 222.111(1). Cherry stem annexations are inherently

unr easonabl e. See Portland Gen. Elec. Co. v. City of

Estacada, 194 Or 145, 159, 291 P2d 1129 (1952).

Second, the city's suggested interpretation of the
| anguage of ORS 222.111(1) enphasized above runs contrary to
the meaning of "separate,"” which neans "to set or keep
apart; detach.” Websters Third International Dictionary
2069 (1981). The city would redefine "separated from' to
mean "joined to." The enphasized [|anguage is nore
reasonably interpreted to nmake it perm ssible for a city to
annex territory located across a public right-of-way where
the territory is needed for natural growth. See 30 Op Atty
Gen 372, 373 (1962); People v. Village of Streamwod, 15 I

505, 155 NE2d 635, 638 (1959).

WNA's fifth assignment of error is sustained.
REMAI NI NG ASSI GNVENTS OF ERROR (VWNA)

Since we are remanding for further proceedings, we do
not address WNA's first and second assignnents of error,
whi ch allege procedural violations below that will, in any
event, be cured by an evidentiary hearing. Since we find
cherry stem annexations to be prohibited by ORS 222.111, we
do not reach WNA's fourth, sixth, and seventh assi gnments of
error, which state additional reasons this annexation shoul d

not be permtted.
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1 STI PULATED REMAND

Petitioner Oregon Departnent of Transportation and the
city have stipulated to a remand for further proceedings to
assure conpliance with Goal 12 and OAR 660-12- 060.

The city's decisions to adopt Ordi nances 2668, 2669 and

o o1 B~ W N

2670 are remanded.
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