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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
ELAI NE CUMM NGS,
Petitioner,
VS.
LUBA No. 94-232

TI LLAMOOK COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N N

Respondent , AND ORDER
and
DONALD K. NUSSMEI R and
DAVI D L. FARR
| nt ervenor s- Respondent . )

Appeal from Tillanpbok County.

Gary Abbott Parks, Portland, filed the petition for
review and argued on behal f of petitioner.

No appearance by Tillanook County.

Stephen T. Janik, Richard H Allan and Linly A Ferris,
Portland, filed the response brief. Wth them on the brief
was Ball, Jani k & Novack. Richard H Allan argued on behalf
of intervenors-respondent.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

AFFI RMED 09/ 13/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's rejection of her |ocal
appeal for failure to pay the appeal filing fee.
FACTS

The county planning comm ssion approved intervenors'
application for two prelimnary subdivision plats and two
vari ances. The county's notice of decision included the
requirenents for appealing the decision to the board of
county comm ssioners and stated that the appeal form and the
appeal fee nust be submtted by the appeal deadline.

Petitioner appeal ed al | four of t he pl anni ng
conm ssion's approvals to the board of county comm ssioners.
The required appeal filing fee for the four appeals totaled
$4,420.00. Petitioner did not pay the required filing fee.
| nstead, when she filed her appeals, she submtted a check
for $25.00 and an application for fee waiver.1? The fee
wai ver application form petitioner conpleted required an
expl anation of the reason for the waiver application and
specified that the follow ng information be incl uded:

"The applicant shall provide convincing evidence
that the project for which the application is

1There is no explanation in the record or in petitioner's brief as to

why she paid $25.00. There is a provision in the county's waiver and
refund ordinance, Order 90-10, which provides that, with regard to refunds
of fees already paid, a $25.00 administrative charge is required. The

record does not reflect what, if anything, the county did with petitioner's
$25. 00 check.
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required will provide substantial public benefits
and that the applicants has [sic] very limted
financial resources.” Record 10.

The county clerk who accepted petitioner's appeal
docunment s i nformed petitioner that the subm ssion of her
appeal without the required filing fee put her at risk that
her appeal would be found inconplete.

The board of conm ssioners considered petitioner's
appeal and application for fee waiver at a regularly
schedul ed neeting and decided to reject the appeal because
it was filed without the required appeal fee. The county
notified petitioner in witing of the conmm ssioner's
decision to reject her appeal.?

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioner cont ends t he county m sappl i ed t he
applicable |law, and made inadequate findings not based on
subst anti al evi dence in det erm ni ng t he anount of
petitioner's appeal fee. Petitioner does not dispute that
the appeal fee the county charged her was calculated in
accordance with Or der 93- 69, t he county or di nance

establi shing the anount of appeal fees. Rat her, petitioner

2The notification was signed by the three conmi ssioners and states:

"This is to inform you that on October 26, 1994, the Board of
Commi ssioners' [sic] decided not to accept your appeal filed
wi thout the required fees, regarding the Planning Commi ssion's
approval of V-94-19, V-94-22, Pine Beach Replat | and Pine
Beach Replat Il1." Record 5.
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contends the county cannot charge her the required appeal
fee because the amount due under Order 93-69 violates ORS
215.422(1)(c).

Petitioner contends that under ORS 215.422(1)(c) the
county was allowed to charge only an anmount that was
"reasonabl e" for petitioner to pay in light of her incone.
She further contends the anount nust have been necessary to
defray the costs of petitioner's appeal, and that the anount
could not be nobre than the average cost of appeals or the
actual cost of petitioner's appeals.

| ntervenors respond that petitioner's argunent is a
collateral attack on Order 93-69. Intervenors further argue
petitioner has not established how all eged excessiveness of
the county's appeal fees entitles her to a fee waiver.

ORS 215.422(1)(c) states:

"The governing body may prescribe, by ordi nance or
regul ation, fees to defray the costs incurred in
acting upon an appeal from a hearings officer,
pl anni ng comm ssion or other designated person.
The amount of the fee shall be reasonable and
shall be no nore than the average costs of such
appeals or the actual cost of the appeal
excluding the cost of preparation of a witten
transcript. * * *"

Petitioner's reliance on ORS 215.422(1)(c) S
m spl aced. ORS 215.422(1)(c) authorizes |ocal governing
bodies to legislatively establish appeal fees by ordinance
or regul ation. It does not becone independently applicable
to quasi-judicial |ocal appeals when a petitioner disagrees

with the legislatively established |ocal fees. Nor does it
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require the county to independently evaluate each appeal to
determ ne whether the legislatively established appeal fee
S reasonabl e and necessary gi ven t he particul ar
petitioner's financial situation and the likely costs of an
i ndi vi dual appeal .

The county exercised its legislative authority under
ORS 215.422(1)(c) when it adopted Order 93-69 in 1993.
Petitioner's challenge to the county's authority to charge
her the established appeal fee is an attack on Order 93-69.
The time for challenging Order 93-69 was within 21 days
after its adoption. Petitioner cannot collaterally attack
the county's fee ordinance through this appeal on the basis
that the county required her to conply with it.

The first assignnment of error is denied.
SECOND ASSI GNMENT OF ERROR

Petitioner contends the county msconstrued the
applicable |law and made inadequate findings not based on
substantial evidence in "rejecting" her application for
appeal fee waiver. Petitioner further argues that, by
failing to act on her fee waiver application, the county
deprived her of the opportunity to submt the required fee
with her appeal.

Petitioner's argunent that the county was required to
eval uate her application for fee waiver is prem sed on Order
90-10(A)(4). Order 90-10 is entitled:

"In the Matter of Establishing a Policy For
Application of Fee Refund or Wiiver For the
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Department of Community Developnment 1In Certain
Enunmer ated Circunstances.”

That order states, in relevant part:

"A. Waiver of all or a portion of applicable fees
may be authorized by the Director of the
Department of Community Devel opment under the
follow ng circunstances:

"1l. Fees shall be waived for applications
from Public Wrks and General Fund
supported County departnments * * *,

"2. Fees shall be charged for applications
from County departnents with their own
tax base and from state and federal
agenci es.

"3. Fees cannot be waived which nust be
passed on to state or federal agencies.

"4, Fee waivers for other entities my be
approved under exceptional circunstances
where the following criteria are net:

a. The appli cant has pr ovi ded
convi nci ng evidence that the project
for whi ch t he application IS
required wll provide substantia
public benefits t hat wil | be
avail able to persons in addition to
the applicant or those represented
by the applicant.

"b. The applicant has established that
the group that they represent has
very limted financial resources and
very l|limted opportunity to raise
addi ti onal funding.

"5. Waiver of the application fee shall not
presunme approval of the application.”
(Enphasi s added.)

Order 90-10 is the county's only fee waiver provision

37 The form petitioner conpleted to apply for the fee waiver
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summarizes the two requirenments of Order 90-10(A)(4).
Notw t hstanding the |anguage of the county's fee waiver
ordi nance, petitioner reasons she was authorized to apply
for a fee waiver under Order 90-10(A)(4). She asserts,

however, that subsection a", the first of the two
requi renents, does not apply to her because she is not the
applicant. She further asserts that subsection "b" applies
to her, reasoning that "[t]his criterion can be construed to
apply to either the original applicant for county services
or, arguably, to an opponent of the project who is appealing
a decision of approval and is applying for a fee waiver."
Petition for Review 16.3 Petitioner concludes she satisfies
subsection "b" because she has very Ilimted financial
resour ces.

Petitioner's desired construction of subsection "b"
notw t hstanding, there is no indication in Order 90-10(A)(4)
that it ever applies to devel opnent opponents. Nor does the
order apply to any appeals, regardless of whether the
appellant is the applicant or an opponent. The order
specifically restricts its applicability to applicants for
certain |limted devel opnent applications.

Petitioner's acknow edged inability to satisfy the

first fee waiver criterion does not, as petitioner asserts,

3petitioner acknow edges in her fifth assignnment or error that
subsection "b" does not apply to her and that, in fact, by its terns, Oder
90-10 allows only devel opnent applicants to apply for fee waivers.
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excuse her from conplying with the criterion. It sinmply
evidences her inability to qualify for a fee waiver
Petitioner's inability to satisfy the second criterion is
equal 'y evident. On the face of Order 90-10, petitioner
does not satisfy the fee waiver criteria: The order
provides a process for developnent applicants to request
wai vers of application fees; it is not a process for a
devel opnent opponent to request waivers of appeal fees.

The county made no findings on the applicability of
Order 90-10 or on petitioner's fee waiver application.
Rat her, the board of comm ssioners evaluated petitioner's
appeal to determ ne whether it was properly filed. The
conmm ssioners rejected petitioner's appeal as not properly
filed because it did not contain the required appeal fee.*4

General ly, under Weeks v. City of Tillanpok, 117 O App

449, 453-54, 844 P2d 914 (1992), this Board is required to
review a governing body's interpretation of its l|ocal code
and may not interpret the code in the first instance.
However, in sonme instances, where the inapplicability of a
provision is clear on its face, or the challenge to its
applicability is so untenable as to obviate the need for the

county's authoritative interpretation, a remand for such

4petitioner cites to no authority that would even allow the board of

commi ssioners to act on a fee waiver request. By its express terns, the
Director of Community Devel opnent is the sole authority to evaluate and act
on fee waiver requests. Petitioner does not assert, nor is there any

evidence in the record, that she subnitted her fee waiver request to the
Director of Community Devel opnment as mandated by Order 90-10.
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pur pose i s unnecessary. Gage v. City of Portland, 123 O

App 269, 275, 860 P2d 282 (1993), rev'd on other grounds,

319 Or 308, 877 P2d 1187 (1994); Towy v. Lincoln City, 26

Or LUBA 554 (1994); Terra v. City of Newport, 24 O LUBA 438

(1993).

Or der 90- 10 al | ows a process wher eby certain
devel opnent applicants can apply to the Director of
Community Developnent for a waiver of their application
f ees. Under no interpretation of that Order could a
devel opnent opponent qualify for a waiver of appeal fees
To remand this case to the county for findings establishing
that petitioner does not qualify for a fee waiver would be
an enpty act, devoid of any substantive purpose.

Petitioner also argues that, because the county did not
act on her fee waiver request, she did not know the anount
she was "required" to pay. Accordi ngly, she argues that
after determ ning the anmount of her required fee, the county
was further required to give her a reasonable tine to submt
any required fee.

Petitioner does not dispute that the county provided
her witten notice that the appeal fee nust be submtted
with her notice of appeal. Nor does she dispute that the
county's fee is set by ordinance, and that she knew the
amount of the appeal fee when she submtted her appeal. She
further does not challenge the evidence in the record that

the county clerk who accepted her appeal docunents i nforned
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her that if she failed to pay the appeal fee, she risked
rejection of her appeal. Rat her, petitioner asserts that
the county's requirenents should be nodified or suspended
because she submtted a clearly inapplicable waiver request.
Petitioner cites no authority, in Order 90-10 or el sewhere,
to support the process she finds the county was required to
fol | ow

The county does not have a fee waiver provision for
which petitioner qualifies. The county was not required to
accept petitioner's appeal wthout the required filing fee
on the basis that she does not qualify for a fee waiver.
Nor was the county required to make findings to determ ne
t he amount of her required fee, or grant her additional tinme
before it could charge her the legislatively established
f ee. Petitioner has not established that the county
deprived her of an opportunity to submt her appeal fee, or
that it otherwise violated its procedural requirenents in
rejecting her appeal for failing to pay the appeal fees.?®

The second assi gnnent of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner challenges the county's calculation of the

SPetitioner also asserts the county violated ORS 197.763 in eval uating
her appeal. ORS 197.763 provides the procedural safeguards for quasi-
judicial hearings. The county did not conduct a hearing on petitioner's
appeal because it determ ned the appeal was not properly filed. Petitioner
does not assert the county | acked authority to conduct a public neeting to
deternmi ne whether petitioner's appeal was conplete. Petitioner has not
established that ORS 197.763 applies to the neeting at which petitioner's
appeal was consi dered.
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requi red $4, 420 appeal fee. Petitioner contends that under
ORS 215.422 the county could charge only one appeal fee

rather than an appeal fee for each of the four approvals
petitioner appeal ed. Petitioner reasons that, under ORS
215. 422, appeal fees are based on the nunmber of decisions
made by the decision maker, not on the nunber of approvals
within a decision. She concludes that the county
i nappropriately required an appeal fee for each of the four
pl anni ng conm ssi on approvals, "even though those approvals
occurred at virtually the sane nonent." Petition for Review
21. According to petitioner, the planning comm ssion made
only one decision, with four approvals contained within that
deci sion and, therefore, the county could only require one
appeal fee.

Pur suant to its legislative authority wunder ORS
215.422, the county established its appeal fees in 1993
t hrough Order 93-69. Order 93-69 establishes the anount of
the appeal fee for each planning conmm ssion approval.
Petitioner does not challenge the accuracy of the county's
calculation of the appeal fees under Order 93-609. Rat her,
petitioner disagrees with the process and fees established
in Order 93-609. If petitioner considered the county's fee
ordinance to violate ORS 215.422, the time for challenging
statutory conpliance was within 21 days of adoption of that
ordi nance in 1993. Petitioner's challenge to the anmount of

the county's appeal fees is an inpermssible collateral
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attack on Order 93-609.

The third assignnment of error is denied.
FOURTH ASSI GNVENT OF ERROR

Petitioner cont ends t he county's adoption of
"exagger ated" fees and its subsequent refusal to waive those
fees deprives petitioner of her federal constitutional due
process right to appeal.

Petitioner's challenge to the county's adoption of its
fee schedule in Order 93-69 is an inpermssible collateral
attack on Order 93-69. W do not consider that challenge.

Petitioner contends the county's refusal to waive its
appeal fees deprives her of her due process right to appeal
because, without a fee waiver, she cannot afford to appeal
the planning conm ssion's decisions. Petitioner further
contends ORS 215.422(1)(a) guarantees the right to appeal a
| and use decision to the governing body. According to
petitioner, if she 1is "prevented from exhausting her
adm nistrative renedies by arbitrary and unreasonable
conduct of the county and state, her fundanmental right of
access to the courts is infringed." Petition for Review 23.

ORS 215.422(1)(a) provides:

"A party aggrieved by the action of a hearings
officer or other decision-making authority may
appeal the action to the planning comm ssion or
county governing body, or Dboth, however the
governi ng body prescribes. * * *"

ORS 215.422(1)(c) authorizes the governing bodies to

establish fees for such appeals.
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Petitioner cites no authority to support her contention
that federal constitutional due process entitles her to a
free appeal of a local |and use decision. Petitioner was
entitled to, and did, participate in the |ocal hearings
process; her right to be heard has not been deni ed. Whi | e
ORS 215.422(1)(a) provides a right to appeal, it does not
guarantee petitioner the "right" to a free appeal. W find
no federal constitutional due process violation in a state
statute which authorizes | ocal governing bodies to establish
fees for appeals of local l|and use decisions, or in the
county's enforcenent of its appeal procedures, whi ch
required petitioner to pay an appeal fee.

The fourth assignment of error is denied.
FI FTH ASSI GNVENT OF ERROR

Petitioner contends the county has violated her right
to equal protection, under both Article I, Section 20 of the
Oregon Constitution and the Fourteenth Amendnment of the
United States Constitution, by providing a fee waiver
mechani sm for which she does not qualify. According to
petitioner, the county's |legislative classification which
allows only applicants to apply for fee waivers, does not
bear a rational relationship to a legitimate state interest
and, therefore, 1is a violation of the federal equa
protection clause and the state privileges and inmmunities
cl ause.

Order 90-10 allows <certain applicants applying for
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publicly beneficial |land uses to apply for waivers of their
devel opnent application fees. To that extent, the ordinance
"di scrimnates" against all individuals and groups who do
not satisfy t he wai ver criteria. However, such
di scrimnation does not per se violate either Article 1,
Section 20 of the Oregon Constitution or the Fourteenth
Amendnent to the United States Constitution.

To establish a privileges and immunities violation
under Article 1, Section 20 of the Oregon Constitution,
petitioner nmust prove that she was denied a privilege
granted to others, that she is a nmenber of a true class and
that the county's legislative classification has no rational

basis. See State v. Scott, 96 O App 451, 455, 733 P2d 394

(1989).

Order 90-10 does not preclude any individual applying
for devel opnent with substantial public benefit from use of
the fee waiver process. Petitioner has not established that
Order 90-10 grants special privileges or imunities not
bel onging to all citizens, that she is a nenber of a true
class, or that a county ordinance, allow ng applicants for
| and uses with substantial public benefit to apply for fee
wai vers, has no rational basis.

Under the Fourteenth Anendnent to the United States

Consti tution, the legislation nmust bear a rational
relationship to a legitimte state interest. Seal ey .
Hicks, 309 O 387, 398, 788 P2d 435 (1990). The county
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determned in Order 90-10 that application fee waivers were
appropriate in certain, l|imted circunstances, where the
applicant provides "convincing evidence that the project for
which the application is required will provide substantial
public benefits that wll be available to persons in
addition to the applicant or those represented by the
applicant™ and that the applicant has I|limted financial
resources. Petitioner has not established a |ack of
legitimate state interest in the county's ordi nance.®
The fifth assignment of error is denied.

The county's decision is affirmed.

6Moreover, as intervenor noted, if the county's ordinance did violate
either the Oregon or Federal constitutions, the violation would not enable
petitioner to qualify for a fee waiver under that illegal ordinance.
Rat her, the fee waiver ordinance woul d be invali dated.
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