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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

CHARLOTTE L. W LLI AMS,

Petitioner,
LUBA No. 95-039
VS.
FI NAL OPI NI ON

CITY OF PH LOVATH, AND ORDER

N N N N N N N N N

Respondent .

Appeal from City of Phil omath.

Charlotte L. WIllianms, Philomath, filed the petition
for review and argued on her own behal f.

Scott A. Fewel and Janes K. Brewer, Corvallis, filed
the response brief. Wth themon the brief was Ei ckel berg &
Fewel . Janmes K. Brewer argued on behalf of respondent

GUSTAFSON, Ref er ee; LI VI NGSTON, Chi ef Ref er ee,
participated in the decision.

AFFI RMED 09/ 07/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals a city limted |and use decision
approving a subdivision and vari ance.
FACTS

Owmers of a 10.2-acre parcel contiguous to the
Philomath city limts applied to the city for approval of a
47-1 ot subdivision. The application included two variance
requests, one to allow duplexes on two of the proposed | ots,
and the other to decrease the m ni num bl ock sizes within the
subdi vi si on. Al though the subject parcel is outside the city
l[imts, it is under the city's jurisdiction and is subject
to city devel opnent standards pursuant to an Urban G owth
Managenent Agreenent between the city and Benton County.

Wth the exception of the southwest corner, the subject
property is rectangular and fronts two streets. South 19th
Street borders the property to the west and Chapel Drive
borders it to the south. Both South 19th Street and Chape
Drive are designated nmmjor collector streets. At the
sout hwest corner, at the intersection of South 19th Street
and Chapel Drive, is a 0.5-acre parcel with a single famly

dwel ling. That O0.5-acre parcel is not part of the proposed

subdi vi si on. The subdivision includes two access streets
onto South 19th Street. No access is proposed to Chapel
Drive.

West of South 19th Street, a trucking business is
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| ocated near one of the two proposed access points. I n
addition to that business, there are three residences west
of South 19th Street, each on an approximtely one-acre
parcel. South of the property, across Chapel Drive, is a
56-acre farm zoned EFU. Phil omath M ddl e School is east of
the site. North of the site is a bicycle/pedestrian way
beyond which is an approximtely six-acre parcel owned by
the Cl enmens Foundati on. The northwest and east boundaries
of the site border the city.

After a public hearing, the city planning conm ssion
denied the duplex variance and approved the proposed
subdi vi si on and bl ock size variance. Petitioner appeal ed the
subdi vi sion and block size variance approvals to the city
counci | . After a de novo public hearing, the city counci
denied the appeal, adopted the planning conm ssion staff
report and approved the subdivision and bl ock size variance.

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

Petitioner contends the city's findings of conpliance
wi th Philomath Subdivision Odinance (PSO) 5.100, the Street
Desi gn Gui del i nes, are inadequate and not based on
substanti al evidence because they do not adequately address
traffic safety issues.

PSO 5.100, which falls under the general category of

"Design Standards," states:

"Section 5.100. Streets. (1) General. The
| ocation, w dth, and grade of streets shall be
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considered in their relation to existing and
pl anned streets, t opogr aphi cal and dr ai nage
conditions, public convenience and safety, the
proposed use of land to be served by the streets,
and full land utilization which will not result in
tracts of vacant inaccessible land. Locations and
standards shall be based on the provisions of the
Comprehensive Plan and other applicable City
policies. * * * * xv

According to petitioner, PSO 5.100 requires an
evaluation of the traffic generated by the proposed
subdi vi si on, and of existing traffic safety issues.
Petitioner cites to testinony regarding existing traffic
concerns on South 19th Street and the inpact of additiona
traffic fromthe proposed subdi vi sion.

The city responds that petitioner has m scharacterized
the requirenent of PSO 5.100 and that the street design
gui delines do not require an evaluation of traffic inpacts.
Rat her, the design guidelines relate to the |ocation, w dth
and grade of new streets. The city contends that the only
rel evance of the guidelines to existing streets is that the
city nmust give consideration to the relationship between new
and existing streets in determning the l|location, wdth or
grade of the new streets.

The city is correct. Petitioner's argunent is based on
a msconstruction of PSO 5.100. That section does not
require an analysis of the traffic to be generated by the
subdi vision, or of traffic safety concerns on surrounding
streets. Under PSO- 5.100, public convenience and safety are

relevant only in the context of evaluating the 1location,
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width and grade of streets wthin the subdivision.
Petitioner has not challenged the adequacy of the city's
findings on public convenience or safety with regard to the
| ocation, wdth or grade of the streets wthin the
subdi vi si on.

The first assignnment of error is denied.

SECOND ASSI GNMENT OF ERROR

Petitioner contends the <city's decision violates
Phi | omat h Conpr ehensive Plan (PCP) Section IV, Urbanization,
Policy 9, and Section V, Public Facilities, Policy 1,
because the decision includes no findings on the inpact of
t he proposed subdi vision on public schools.

The city did not nmake findings on the inapplicability
of these provisions. The city responds, however, that
neither of these conprehensive plan sections constitute
mandat ory approval criteria for subdivision approval. The
city argues that its failure to make findings regarding the
i napplicability of those provisions is not a basis to remand
the decision, since the provisions' unanbiguous |anguage
clearly establishes their inapplicability to a subdivision
request.

This Board is required to defer to a |local governing
body's interpretation of its own enactnent, unless that
interpretation is contrary to the express words, purpose or
policy of the local enactment or to a state statute,

statewi de planning goal or admnistrative rule which the
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| ocal enactnent inplenents. ORS 197.829; Gage v. City of

Portland, 319 Or 308, 316-17, 877 P2d 1187 (1994); Clark v.
Jackson County, 313 Or 508, 514-15, 836 P2d 710 (1992).1

General ly, under Weeks v. City of Tillanpok, 117 O App

449, 453-54, 844 P2d 914 (1992), this Board is required to
review a governing body's interpretation of the |ocal code
and may not interpret the local code in the first instance.
However, in sonme instances, where the inapplicability of a
provision is clear on its face or the challenge as to its
applicability is so untenable as to obviate the need for the
city's authoritative interpretation, a remand for such

pur pose i s unnecessary. Gage v. City of Portland, 123 O

App 269, 275, 860 P2d 282 (1993), rev'd on other grounds,

319 Or 308, 877 P2d 1187 (1994); Towy v. Lincoln City, 26

Or LUBA 554 (1994); Terra v. City of Newport, 24 O LUBA 438

(1993).
PCP Section |V, Urbanization, Policy 9 states:

"When consi dering annexation requests, the City of
Phil omath should evaluate its ability to provide
services to areas proposed for annexation.”

PCP Section V, Public Facilities and Services, General

Policy 1 states:

"Public facilities shoul d be designed wth

10RS 197.829 was enacted to codify Cark, but was not in effect when
this Board nade the decision reviewed in Gage. Nevert hel ess, the court of
appeals has stated that it wll interpret ORS 197.829 to nmean what the
Suprene Court, in Gage, interpreted Clark to nean. Watson v. Cl ackamas
County, 129 Or App 428, 431-32, 879 P2d 1309, rev den 320 Or 407 (1994).
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sufficient capacity to neet the City's future
needs. "

PCP Section 1V, Policy 9 applies only to requests for
annexati on. It is not an approval criterion for a
subdi vi si on application. PCP Section V, Policy 1 states the
city's aspiration regarding the design of public facilities.
The challenged subdivision is not a public facility.?
Petitioner's argunments that PCP Section 1V, Policy 9
requires an evaluation of the adequacy of schools, and that
PCP Section V, Policy 1 requires an evaluation of school
capacity, are untenable. No purpose would be served by
remanding this decision to the city for findings regarding
t he applicability of t hese sections when their
i napplicability is clearly stated.

The second assignnment of error is denied.

2Even if PCP Section V required an evaluation of the design of public
facilities within a subdivision request, it would not apply here because
schools are not anmong the public facilities over which the city has
authority. PCP Section V begins:

"In order to accommpdate future growh and developrment in
Philomath, public facilities and services wll need to be
provi ded. Sonme of these facilities and services are the
responsibility of the City; others, such as schools, postal
service, electric power, telephone service, natural gas, and
garbage collection are the responsibilities of other public or
private entities.

This plan elenment is intended to provide policy direction for
the provision of public facilities and services by the City, as
well as to encourage City cooperation with other providers of
facilities and services."
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THI RD ASSI GNVENT OF ERROR

Petitioner contends the city's approval of a variance
to the block size design standard of PSO 5.120(2) is based
on i nadequate findings and no substantial evidence.

PSO 5.120(2) states:

"No bl ock shall be less than 600 feet or nore than
1,000 feet in length between street corner I|ines
unless it is adjacent to an arterial street or
unl ess the topography or the |ocation of adjoining
Streets justifies an exception. * * *"

The city granted a variance to PSO 5.120(2) to allow a
bl ock of approximately 200 feet.3 Petitioner argues the
variance violates Philomath Zoning Ordinance (PzZO 22.010
the zoning variance criteria. However, as the city's
deci sion shows, the applicable criteria for subdivision
variances are found in PSO 6.030. The ~city argues
petitioners' wvariance challenge nust be denied because
petitioner has relied upon the incorrect variance procedure.

Petitioner's argunents rely upon the incorrect variance
criteria. The criteria for the two variance procedures are
simlar, however, and to the extent her allegations of error
can be reconciled with the applicable criteria, we wll
evaluate the nerits of the argunents.

A. PZO 22.020(a) and PSO 6.030(a)

Petitioner argues the decision violates PZO 22.020(a)

3t is unclear why the city processed the request for a reduced block
I ength as a variance request when PSO 5.120(2) allows an adjustnent to the
bl ock | ength based on topography or the |ocation of adjoining streets.
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whi ch states:

"The circunstances causing the need for the
variance are not of the applicant's making[.]"

PSO 6. 030(a) includes a simlar, but distinct, criterion:

"Exceptional or extraordinary circunstances apply
to the property which do not apply generally to
ot her properties in the sanme vicinity, and result
from |ot size or shape, topography or other
circunmstances over which the owners of property
since enactnment of this Ordinance have had no
control. Project costs shall not be considered as
an exceptional or extraordinary circunstance."”

Petitioner argues the circunstances necessitating the
variance are entirely of the devel oper’'s own making, based
on the devel oper's desired density of the devel opnment.

Petitioner's argunment does not respond to PSO 6.030(a).
The city was not required to find that the need for the
variance was not of the applicant's making. The applicant
is proposing a density permtted by the residential zoning
of the property, and the city applied PSO 6.030(a) to
conclude that the location and existing surrounding
devel opnent justified a variance to the 600 foot block size
requi rement. The record reflects that the city's findings
regarding the physical characteristics of the site and
surroundi ng devel opnent are factually based.

B. PZO 22.020(c) and PSO 6.030(c)

Petitioner also argues the variance violates PZO

22.020(c), which states:

"Granting the variance will not inpair the use or
devel opment of adjacent property.”
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PSO 6. 030(c) states:

"The variance would not be materially detrinental

to the purpose of this ordinance, or to property

in the same vicinity in which the property is

| ocated, or otherwi se conflict with the objectives

of any City plan or policy."

These two provisions require a simlar analysis of the
i npacts of the requested variance on surroundi ng properties.
However, while petitioner makes nunmerous argunents that the
subdivision will inpair the use of adjacent properties, she
makes no argunment that these inpacts will result from the
bl ock size variance. Petitioner argues the subdivision wl
adversely inmpact a trucking conpany across South 19th
Street, that a large lunber mlIl in the vicinity will cause

noise conflicts with subdivision residents, and that the

operational practices of the farm south of the property

conflict with residential uses. These inpacts do not
relate to the block size variance. Petitioner has not
established the variance approval wll create adverse

i npacts under either PZO 22.010 or PSO 6. 030.

C. PzO 22.010

Finally, citing PZO 22.010, petitioner argues the city
was required to determ ne that the variance is necessary to
"protect the best interest of the surrounding property or
vicinity."

PZO 22.010 is the description and purposes section of
the zoning variance provisions, and states:

"The Pl anning Conm ssion may authorize variances
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to the requirenments of this ordinance where it can
be shown that, because of special and unusual
circunstances related to a specific lot, strict
application of the ordinance would cause an undue
or unnecessary hardship. In granting a variance
the Planning Conmm ssion nmay attach conditions
which it find necessary to protect the best
interest of the surrounding property or vicinity
and otherwise achieve the purposes of this
ordi nance. "

The applicabl e subdivision variance section in Article
VI does not include a simlar description and purpose
section.* Petitioner has not provided a basis for our
revi ew under PSO 6. 030.

The third assignment of error is denied.
FOURTH ASSI GNVENT OF ERROR

Petitioner challenges the adequacy of the condition of
approval requiring half-street inprovenents on the portions
of South 19th Street and Chapel Drive fronting the
subdi vision. Petitioner argues that the extent of the
hal f -street inprovenments is not sufficiently detail ed, and
that the inprovenments wll not be sufficient, since the
developer is required to inmprove only the portions of the
streets fronting the property. This will |eave uninproved
the west side of South 19th Street, the south side of Chapel

Drive and the intersection of South 19th and Chapel Drive.

4\Mor eover, petitioner mnisconstrues the |anguage of PzO 22.010
Petiti oner has taken out of context one phrase of the planning comm ssion's
authority to condition variances. In evaluating a variance request, the

city is not required to find that the entire subdivision would protect the
best interest of the surroundi ng properties.
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Petitioner argues there is neither evidence in the record to
support the city's condition nor any explanation of why the
west side of South 19th Street should not benefit from the
devel opnent.

Petitioner characterizes these Ilimted inprovenment
requi renents as "inherently unfair and biased.” However,
petitioner states no legal standard that the city's road
i nprovenent condition violates.

The fourth assignment of error is denied.

The city's decision is affirmed.
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