BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

EAST LANCASTER NEI GHBORHOOD )
ASSOCI ATI ON, FAYE WRI GHT )
NEI GHBORHOOD ASSOCI ATl ON, GRANT )
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15 OF WOMEN VOTERS OF MARI ON/ POLK )
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22 CITI ZENS FOR THE PRESERVATI ON OF ) FI NAL
23 OPI NI ON

24  NEI GHBORHOODS, ALAN BONER, SALLY ) AND
25 ORDER

26 M LLER and JON CHRI STENSON,

28 | ntervenors-Petitioner

30 VS.

)
)
)
|
32 CITY OF SALEM )
)
34 Respondent, )

)
36 and )

)

38 SALEM KEI ZER SCHOOL DI STRI CT 24-3,)

39 )

40 | nt er venor - Respondent . )
42 Appeal fromCity of Salem

44 D. O cott Thonpson, Salem filed a petition for review
45 and argued on behalf of petitioners.
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argued on his own behal f.
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Dani el Kearns, Portland, filed a petition for
and argued on behalf of intervenors-petitioner Citizens for
the Preservation of Neighborhoods, Alan Boner, and Sally
MIler. Wth himon the brief was Preston Gates & Ellis.

Paul A. Lee, Assistant City Attorney, Salem and Kris

Jon Christenson, Salem filed a petition for review and

revi ew

10 Jon CGorsuch, Salem filed the response brief on behalf of

11 respondent and intervenor-respondent. Wth them on the
12 brief was Saalfeld, Giggs, Gorsuch, Alexander & Enerick,
13 P.C Paul A. Lee argued on behal f of respondent. Kris Jon
14 CGorsuch argued on behalf of intervenor-respondent.

15

16 LI VI NGSTON, Chi ef Ref er ee; GUSTAFSON, Ref er ee

17 participated in the decision.

18

19 AFFI RMED 10/ 31/ 95

20

21 You are entitled to judicial review of this Order.
22 Judicial review is governed by the provisions of ORS

23 197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON
Petitioners appeal the <city council's decision on

remand from this Board's decision in SalemKeizer School

Dist. 24-J v. City of Salem 27 Or LUBA 251 (1994) (School

District 1), interpreting the Salem Revised Code (SRC) and

the Salem Area Conprehensive Plan (SACP) to allow the
| ocation of a mddle school at a site on Pringle Road
(Pringle site).
MOTI ON TO | NTERVENE

Citizens for the Preservation of Neighborhoods, Al an
Boner, and Sally MIller (together, CPN), and Jon Christenson
(Christenson) nove to intervene on the side of petitioners.
Sal em Kei zer School District 24-J (school district) noves to
intervene on the side of respondent. There is no opposition
to the notions, and they are all owed.
FACTS

The background of School District | is fully explained

in that decision and not repeated at |length here. See 27 O
LUBA at 354-56. Briefly stated, prior to that appeal the
school district considered three potential sites for
repl acenent of the existing Leslie Mddle School facility:
(1) the Leslie Mddle School site with the purchase of
adj acent land (hereafter Leslie site); (2) Glnmore Field
(hereafter Glnmore site), and (3) the Pringle site. The

Pringle site is on the periphery of the existing school's
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1 attendance area, while the Leslie Mddle School site and the
2 Glnore site are nore centrally | ocated.

3 After the school district selected the Pringle site,
4 the city planning commssion issued a fornmal code
5 ‘interpretation under Salem Revised Code (SRC) 110.050 that
6 determ ned the proposed m ddl e school is not a | awful use of
7 the Pringle site. The planning conmm ssion specified three
8 bases for its decision. Upon appeal, the city council
9 upheld the planning conmm ssion on one of the stated bases.
10 The city council found the school district is required by
11 SACP Policy K to select a site that is geographically
12 central to the population to be served or to denonstrate
13 there is good cause why the centrality requirenent has not
14 been net.1 The city council concluded the school district
15 had failed to do so.

1SACP Policy K (School Location and Devel opment) includes a policy
addressing "School Access and Location," which provides, in relevant part,
as follows:

"5, Each school should be |located to provide the best
possi bl e access to the student popul ation served.

"x % % * %

"b. Secondary School s

"x % % * %

"(2) Should be in Iocations which are
geographically central to the popul ation
served.

"(3) Should be designed, sited and constructed to
encour age the use of wal kways, bi keways and
public transit."
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The intervenors-petitioner in School District

including the Coalition for Rational and Objective Sc
Siting ( CROSS) , contended the city's findings

i nadequate concerning the school district's failure
denonstrate conpliance with the "good cause" standard f

in the SACP.2 The chall enged findi ngs stated:

"W find the school district has not net its
burden of show ng good cause as to why [the SACP
Policy K centrality requirenent] cannot be

conplied wth. In particular, the record shows
that both alternative sites, i.e., Glnmre and
Leslie, are central to the attendance area the
proposed school wll serve. W are aware of no

evi dence as to any uni que or unusual circunstances
which would lead us to believe that use of these
sites is not practicable. Because good cause has
not been shown that [the SACP Policy K centrality
requi renent] cannot be net, we find that its
provi sions are mandatory, but are not net in the
context of the Pringle [site]."” Record A22.3

hool
wer e
to

ound

We concluded that in view of the anmpunt of evidence in

22 the record,

2The "good cause" requirenent is found in the SACP definition of the

wor d

"should,” which is wused in SACP Policy K(5)(b)(2). "Shoul d" is
defined in the SACP as foll ows:

" Shoul d

"The word 'should" as wused in the policy statenents, is

advi sory. However, where used in the context of setting

policies applicable to specific developnent proposals, the
devel opers have the burden of either following the policy
directive or showing good cause why they cannot conmply."
(Enphasi s added.)

3The record created prior to our decision in School District | is ¢
"Record A___." The record created after our decision in School Distr
is called "Record B___."
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"the city was required to adopt nore of an
explanation of why it believed the 'good cause'

standard is not satisfied by the Pringle site. A
cursory statement that the city council is not

aware of any such evidence is not sufficient." 27
O LUBA at 371.

In School District |, CPN asserted in a single

assi gnment of error that a nunber of other SACP policies and
certain provisions of the Salem Area Transportation Plan
(SATP) are violated by siting the proposed m ddl e school at
the Pringle site. W stated:

"[1]f the city concludes on remand that Policy K
is not violated, then it must consider whether the
other SACP policies and provisions of the [ SATP]

identified by CPN are applicable and, I f

appl i cabl e, whether they are violated by |ocating
the proposed mddle school at the Pringle site.”

27 Or LUBA at 357.

On remand, the city council concluded that |ocating the
proposed m ddl e school at the Pringle site does not violate
SACP Policy K after all. The city council also determ ned
t hat certain policies that CPN had nmaintained were
applicable to the <city's decision were not, in fact,
applicabl e. These included certain provisions of the SATP
and the SACP Introductory Statenment and SACP Policies E
(Residential Developnent), C (Uban Gowh), D (G owh
Managenent), B (General Devel opnent Related to Energy), H
(I'ndustrial Devel opnment), and | (Transportation). Record
B50- 57.

Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR ( PETI TI ONERS)
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FI RST ASSI GNMENT OF ERROR ( CHRI STENSON)

Relying on SRC 110.050, petitioners and Christenson
contend the city violated its own procedures when, upon
remand, it failed to refer to the planning conm ssion the
SATP and the SACP policies (other than Policy K) for
interpretation in the first instance. SRC 110. 050 states,

in relevant part:
"FORMAL | NTERPRETATI ONS.

"(a) When, in the admnistration of this zoning
code, the adm nistrator deens it appropriate
that a question as to its intent be formally
rather than admnistratively resolved, the
adm nistrator may request an interpretation
of the provision by the [planning] comm ssion
as provided in this section. Al ternatively,
any person, upon application, nmay request
such interpretation. Upon such request * * *
and following notice * * * the [planning]
comm ssion may issue a formal interpretation
if it has determ ned that such interpretation

is wthin its ability and 1is not a
| egislative act. The [planning] comm ssion
shall, in the event it does not render an
interpretation, either refer the question to
the [city] council with any explanation it

deens appropriate, or recomend to the [city]
council appropriate revisions to this zoning
code to resolve the question, or to revise or
suppl ement a policy issue.

"(b) The purpose of a formal interpretation is to
clarify the intent of this zoning code and
its application in particular circunstances;
and the [planning] comm ssion shall not, by
interpretation, vary or nodify any clear and
unambi guous provision thereof, nor supplenment
t he provi si ons t her eof by addi ng new
restrictions, st andar ds, or policies not
apparent or necessarily inplied within this
zoni ng code itself.
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"(d) In rendering interpretations, the [planning]

conm ssi on shal | al ways consi der t he
conprehensive plan where applicable, and
shall render no interpretation inconsistent

with either its provisions or its intent.

"k *x * * *

"(f) The [city] council may, upon its own nption
or in response to an interpretation nade by
the [planning] conmm ssion, render its own

interpretation as to the meaning, intent or
application of any provision of this zoning
code. "

"(g) Formal interpretations made by the [planning]
comm ssi on shal | control future
adm nistrative interpretation and enforcenent
of this zoning code unless superseded by
subsequent [ pl anni ng] conm ssi on for mal
interpretations or vacated or superseded by
t he [city] counci |l . The [ pl anni ng]
conm ssion shall give great weight to prior
formal interpretations when considering any
subsequent issue for interpretation.”

According to petitioners, the city council should have
beconme involved in interpreting the SATP and the SACP
policies (other than Policy K) only in the event of either a
referral from the planning conm ssion under SRC 110.050(a),
or a formal notion of the city council itself under SRC
110. 050(g) .

I n support of their contention, petitioners rely on a

line of cases that includes Larson v. Wallowa County, 23 O

LUBA 527, 547 (1992); Scott v. Josephine County, 22 Or LUBA

82, 84-86 (1991); and Downtown Conmunity Ass'n v. Portland,

3 O LUBA 244, 246-53 (1981). I n Downt own Conmunity Ass'n

Page 8
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we held that because the city council had delegated to the
city variance commttee, through the city zoning ordinance,
what would otherwi se be the city council's power initially
to consider a variance request, and had retained only the
power to review decisions of the variance commttee, the
city council could not review variance requests in the first
instance. Simlarly, in Scott and Larson, we concl uded that
because the county boards of conm ssioners had delegated to
hearings officers or planning conm ssions the authority to
act initially on a land use application, the county boards
exceeded their authority if they approved such an
application without it having first been acted on by the
heari ngs officer or planning conmm ssion.

In Downtown Community Ass'n, Scott, and Larson, the

del egation of initial review authority in the | ocal codes by
the governing bodies to a "lower" decision nmaker was
unanbi guous and total. SRC 110.050(f), however, states that
the city council may render its own interpretation of the

zoning code upon its own notion, as well as upon referra

fromthe planning comm ssi on.

Petitioners do not support wth argunment or cited
authority their contention that "upon its own notion"
describes a formal procedure that nust be followed. The
city itself has not interpreted the phrase "upon its own

motion." Relying on Gage v. City of Portland, 123 O App

269, 275, 860 P2d 282, adhered to on reconsideration 125 O
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App 119, 866 P2d 466 (1993), reversed on other grounds, 319

Or 308, 877 P2d 1187 (1994) and Weks v. City of Tillanmook,

117 Or App 449, 453, 844 P2d 914 (1992), petitioners contend
we nust remand for an interpretation

ORS 197.829(2), adopted by the 1995 |egislature,
overturns the holdings in Gage and Weks wupon which
petitioners rely.4 ORS 197.829(2) states:

"If a local governnent fails to interpret a
provision of its conprehensive plan or |and use
regul ati ons, or i f such interpretation i's
i nadequate for review, [LUBA] may make its own
determ nation of whether the |ocal governnment
decision is correct.”

We understand the phrase "upon its own notion" to mean "upon
its owmn initiative." By acting without referring the matter
to the planning comm ssion, the city council evinced its
determnation to interpret the SACP itself. Mor eover, even
if "upon its own nmotion" is intended to call for a nore
formal procedure than was followed in this case, petitioners
have not shown their substantial rights were prejudiced by
the failure to follow that procedure.

We reject these assignments of error for a second
reason. Unless required by LUBA's remand or the |ocal code
itself, when a local government decision is remnded by

LUBA, the local governnent is not required to repeat the

4Because ORS 197.829(2) affects procedure and not substantive rights, we
apply it immediately. See Antonnaci v. Davis, 108 Or App 693, 695, 816 P2d
1202 (1991).
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procedures applicable to the initial proceedings. See

Sanchez v. Clatsop County, 29 Or LUBA __ (LUBA No. 94-122,

March 10, 1995), slip op 3; Wentland v. City of Portland, 23

O LUBA 321, 326-27 (1992). Nei t her LUBA's decision in

School District | nor the SRC state what procedures the city

shoul d follow on remand.
These assignnents of error are deni ed.

SECOND ASSI GNMENT OF ERROR ( PETI TI ONERS)
SECOND ASSI GNMENT OF ERROR ( CHRI STENSON)

Petitioners and Chri stenson di spute the city's
application of the "good cause" requirenent in the SACP
definition of "should," which is critical to the application

of SACP Policy K. In School District I, the city found:

"We find the expression 'good cause' is ambiguous,
and we therefore interpret this term in a way
whi ch preserves, to the maxi mum extent possible,
the overall intent and policy of the SACP. In
doing so, we are mndful of the hazards of
allowing easy relief from what are otherw se
mandat ory requirenments of the SACP, and seek to
avoid this result. Therefore, to establish 'good
cause,' an applicant nmust provide substanti al
evidence that unique or unusual circumnmstances
exi st which make conpliance with the particular
SACP policy at issue not practicable. To sustain
this burden, an applicant nust establish the
exi stence of the wunusual or unique circunstance

whi ch makes compl i ance i npracticabl e and
articulate a substantial reason for not conplying
with the SACP policy at issue.” Record A21.

(Enphasi s added.)
The challenged decision again addresses the "good
cause" requirenent:

"' Good cause' is not a formal variance, nor IS our
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definition meant to i npose  an unat t ai nabl e

st andar d. By use of the definitional term 'not
practicable,' we neant that evidence of good cause
be viewed in a reasonable way. The word
‘reasonably’ is not included wthin the Plan
definition but we interpret the 'good cause'
standard in that context. The School Board

concl uded, after public hearings, that the Pringle
site best met the educational policies for the new
m ddl e school site. We necessarily interpret
practicability wi t hin t he cont ext of t he
particul ar industry which proposes the devel opnent
-- i.e., in this instance the School District. To
the extent that the School Board's decision was
based on educational policy and the responsibility
to manage School District resources to carry out
those policies, we defer to the School Board on
the question of ‘'practicability.’ The school
policies which define the District's needs are
based on experience and expertise in the provision
of education services in the context of the
pl anning and devel opnent of a tax-supported

physi cal pl ant. By use of the term 'defer' we do
not nmean to abrogate any responsibility or
authority we my have in interpreting and
i mpl ementing our Conprehensive Plan. For the

reasons set forth herein, we too expressly find
t hat devel opnent on the alternative sites is not
practicable.” Record B36. (Enphasis added.)

The chal |l enged deci sion further states:

"[We now find, from the additional evidence
presented, that the School District has proved
good cause exists why the centrality criteria [in
SACP Policy K] should not be applied. St at ed
another way, we find that wunusual and unique
circunstances exist such that it is inpracticable
to build the new mddle school at the nore
geographically central Glnore or Leslie Sites.
There is not hi ng i nconsi stent in our t wo
deci si ons. Based on the additional evidence, we
are now persuaded, where earlier we were not."
Record B42.

The "unusual and uni que circunstances” nmentioned in the
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deci sion include unavailability of |and, population trends,
cost, the need for condemation of private residential
property at both the Leslie and Glnore sites, |oss of
athletic fields, steep terrain at the Glnore site, traffic
consi derati ons, and changes in educati onal policies
requiring certain physical i nprovenents nore readily
attained at the Pringle site.

Chri stenson contends the city should have nade cl earer
prior to the subm ssion of testinony what "good cause" truly

means and what evidence was required to show or disprove

"good cause." However, as we explained in School District
I, local governnent interpretations of plan and code
provisions often are not available until the final witten

decision and findings are adopted. 27 Or LUBA at 367-68
We noted that clear and objective standards, while perhaps
desirable, are required in only a Ilimted nunber of
circunstances. 1d. at 370.

Petitioners contend the city's interpretation of "good
cause" is a de facto anmendnent of the SACP. Petitioners
argue that the school district nust be viewed as a

devel oper, and that by deferring to the school district or

school board on t he i ssue of what constitutes
"practicability" wthin the "industry," the ~city has
abdicated its role as a decision naker. Fi nal |y,

petitioners argue that because SRC 110.050(g) gives fornal

i nterpretations precedenti al i nportance, t he city's

Page 13
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interpretation in this case sinply cannot be overl ooked.
This Board is required to defer to a local governing
body's interpretation of its own enactnent, unless that
interpretation is contrary to the express words, purpose or
policy of the local -enactnment or to a state statute,
statewi de planning goal or admnistrative rule which the

| ocal enactnent inplenents. Gage v. City of Portland, 319

O 308, 316-17, 877 P2d 1187 (1994); Clark v. Jackson

County, 313 Or 508, 514-15, 836 P2d 710 (1992). Thi s nmeans
we nust defer to a |ocal governing body's interpretation of
its own enactnents, unless that interpretation is "clearly
wrong" or "so wong as to be beyond colorable defense.”

Zi ppel v. Josephine County, 128 Or App 458, 461, 876 P2d 854

(1994); Reeves v. Yanmhill County, 132 O App 263, 269

P2d _ (1995); Goose Hollow Foothills League v. City of

Portland, 117 O App 211, 217, 843 P2d 992 (1992).

When we remanded the city's decision in School District

I, we acknow edged the possibility that evidence submtted
by the proponents of the Pringle site would support a
finding of good cause to overcone the centrality requirenment
in SACP Policy K(5)(b)(2). See 27 Or LUBA at 371. That is
what happened. The city's first decision refined the "good
cause" standard by requiring a showing of inpracticability.
The <city's second decision interprets practicability in
light of the requirenents of the particular industry

proposi ng the devel opnent, in this case the school district.
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We do not find the interpretation and application of the
good cause standard to be beyond a col orabl e defense.

Nei ther do we accept petitioners' argunent that the
city has abdicated its decision mnmaking authority to a
devel oper. During the remand proceedi ng, both sides of the
school siting dispute submtted additional evidence relating
to good cause. The city council found the evidence and
argunments on the issue of good cause submtted by the
proponents of the Pringle site, including the schoo
district, to be nore persuasive than those of the opponents.
The statenents in the challenged decision that "we do not
mean to abrogate any responsibility or authority we may have
in interpreting and inplenenting our Conprehensive Plan" and
"we too expressly find that devel opnent on the alternative
sites is not practicable" create a context in which the
earlier statenment that "we defer to the School Board on the

question of 'practicability i ndicates only that the city
council gave considerable weight to the school board's
expertise.

Finally, the precedential significance of the city's
decision in this case is limted. First, SRC 110.050(Q9)
does not of itself appear to prohibit overturning an earlier
precedent when appropriate. Second, the good cause standard
is extrenely subjective; how it is applied depends on the

facts of each case.

These assignnents of error are deni ed.
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THI RD ASSI GNMENT OF ERROR ( CHRI STENSON)
FI RST THROUGH FI FTH ASSI GNMENTS OF ERROR ( CPN)

Under these assignnents of error, Christenson and CPN
contend generally the city failed to make adequate fi ndings
with respect to various SACP policies. Al of these
contentions are based on the prem se that the city should
have nmade findings to explain why it held these plan
policies did not apply.

There is no such requirement. When a petitioner raises
an issue below <concerning whether a particular code
provision is an applicable approval standard, and the
chal | enged decision contains no interpretation explaining
that code provision is either inapplicable or satisfied,

LUBA nust remand the challenged decision. Hi xson v.

Josephine County, 26 O LUBA 159 (1993). The failure of

| ocal governnent findings to address a specific issue raised
by a party below, which is relevant to conpliance wth
appl i cabl e approval standards, also is a basis for remand.

See, e.g., Mowore v. Cackamas County, 29 O LUBA ___ (LUBA

No. 94-252, June 27, 1995), slip op __ . However, we have
never stated that findings nust be made to address criteria
the | ocal government finds to be inapplicable.

The chall enged decision clearly interprets each of the
di sputed policies as inapplicable. The only question we
must answer s whether the city's interpretations of the
di sputed plan provisions and other |ocal regulations, and

the city's subsequent determ nation that these provisions
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and regul ations are inapplicable to the siting of the mddle
school, are sufficient under ORS 197.829(1) and the Clark
line of cases.

A. SACP Policy E

CPN contends the challenged decision msapplied the
applicable law in finding inapplicable SACP Policy E, which

addresses residential devel opnment as foll ows:

"To pronmote and encourage a quality [living
envi ronnent and a vari ety of housing opportunities
for all incone levels and an adequate supply of

devel opabl e and to support such housing."

CPN attaches particular inmportance to Sections 2 and 3:

"Establishing Locational Criteria

"2. Definitive criteria whi ch rel ate to
residenti al devel opnent and t he sewer
capacity, wat er flow | evel s, school s,
transportation system capacity wi | be
devel oped and specific areas suitable for
increased residential densities wll be

identified as studies are conpleted which
relate to those factors. * * *

"Facilities and Services Location

"3. Residential uses and nei ghborhood facilities
and services shall be located to:

a. Provide conveni ent and safe access.

"b. Encourage the use of all facilities and
services by residents.

"c. Avoid nui sances and hazar ds to
resi dents.

"d. Produce land wuse patterns that avoid
unnecessary duplication of facilities.”
(Enphasis in original.) SACP 33.
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CPN argues that the nention of schools in Section 2 and
the use of the word "shall" in Section 3 conpel the
concl usion that SACP Policy E nust be applied in determ ning
whet her the proposed mddle school is a lawful use at the
Pringle site. Al t hough SACP Policy E could possibly be
found to apply, we find reasonable the city's explanation
that SACP Policy E "applies on its face to |land use
deci sions establishing residential uses and density, and not
to school | ocation decisions.” Record B51. The city's
interpretation is certainly not beyond a col orabl e defense.

See Zi ppel, supra.

CPN s first assignnment of error is denied.

B. SACP Policies C (Uban Gowh) and D (Gowth
Managenment )

CPN contends the city should have applied SACP Policies
C and D when making the chall enged decision. CPN relies on
| anguage from the "intent statenments"” of the SACP, together
with |anguage from SACP Policy D.> CPN quotes the intent
statenment as follows:

"C. URBAN GROWIH POLI CI ES:

"The intent of the urban growth policies is:

5n its brief, CPN nmislabels this intent statement as SACP Policy C,
which actually states the city's urban growh policies. See SACP 13,
28-32. It is unclear whether CPN contends the intent statenent should be
read together with SACP D, or with both SACP C and D. The chal | enged

deci si on addresses the intent statenment and both SACP C and D.
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"4, To make nore economcal wuse of local tax
dollars in locating facilities and providing
services for the benefit of all citizens
within the urban growth area. Si nce urban
services are interrelated, coordination 1is
best achieved by a single general purpose
governnmental unit.

"x % *x * %

"6. To make it possible for wutility extensions,
transportation facilities, and schools to be
designed and |ocated so as to nore closely
mat ch popul ati on growt h.

Aok ok oxoxn o SACP 13.

CPN then quotes from SACP D, which addresses growth
managenent, and states as a goal that it will nmanage growth
by "[p]lanning and developing a tinely, orderly and
efficient arrangenent of public facilities and services to
serve as a framework for urban devel opnent." SACP 29.

The challenged decision interprets the SACP to the
effect that the above-quoted intent statenment and Policies C
and D are not approval criteria for siting the mddle
school . The interpretation relies on our opinion in Eola-

G en Nei ghborhood Assoc. v. City of Salem 25 Or LUBA 672

(1993).

As CPN points out, the argunents made by the
petitioners in Eola-Gen were different from those nade
here. Furthernore, the decision in Eola-Gen interpreted an
earlier version of the SACP. We cannot tell exactly what
revisions were nmade to that version or how extensive they

were, but we note the sections are nunbered differently in
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the two versions, and the |anguage from the SACP quoted in
Eol a-3 en has been nodified in the present version. The
city's reliance on Eola-A@ en is m spl aced.

Nevertheless, we nust affirmthe city's interpretation,
notw thstanding its reasoning, unl ess it is "beyond

col orabl e defense." Zippel, supra. M ndful of the present

zoning of the Pringle site to allow the proposed mddle
school as an outright permtted use, we find the city acted
within its discretion in deciding the above-quoted i ntent
statenment and SACP Policies C and D need not be applied when

i ndi vi dual siting decisions are mde. See Shelter

Resources, Inc. v. City of Cannon Beach, 27 O LUBA 229

(1994). Not hing in the above-quoted portion of the intent
statenent, which is cited by CPN in its brief, expressly
states ot herw se.

CPN s second assignnment of error is denied.

C. SACP Policy B

SACP Policy B is titled "General Developnment." |Its

stated purpose is "[t]o insure that future decisions

concerning the use of land within the Salem urban area are
consistent with State Land Use Goals." (Enphasi s added.)
SACP 26. SACP Policy B lists 17 itenms. CPN challenges the
city's application of the fourth item which addresses
energy:

"The City and Counties shall consider and foster
the efficient use of energy in land use and
transportation planning." SACP 26
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The chal |l enged deci sion states:

"We find that what CPN fails to distinguish is the
prospective |and use planning process from the

actual developnent of a mddle school. We
interpret our plan such that the policy cited has
no applicability to this devel opnent. It applies

only to long-term planning and not to the
i npl ementation  of zoning ordinances or t he
i ssuance of building permts. The subject site is
appropriately zoned and designated for t he
proposed use. We interpret our plan and find that
this quoted [energy] policy is not an approval
criteria [sic]." Record B53.

CPN argues the enphasized |anguage in the purpose
statenment of SACP Policy B expressly requires it be applied
to quasi-judicial, as well as legislative, |l and use
deci si ons. CPN contends that in particular, the fourth
item which addresses energy, must be considered by the city
council in making the school siting decision. However, sone
of the other itens listed in SACP Policy B clearly address
| ong-range planning, including items 3 (economc growth), 5
(cooperative growth managenent, and 9 (service districts).
See SACP 26-27. The reference to "future decisions" in SACP
B clearly does not require the city to address these itens
in connection with every devel opnent decision. It is
therefore not nade express that the nmention of future
decisions in the intent statenment requires the city to
addr ess, in connection wth school siting, the item
addressi ng energy. The <city's interpretation nust be

affirmed under ORS 197.829(1) and Clark, supra.

CPN s third assignnment of error is denied.
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D. SACP Policy H
CPN contends the <challenged decision violates SACP

Policy H, which states, in relevant part:

"To encourage and pronmote industrial devel opment
which strengthens the economc base of the
conmmunity and mnimnm zes air and water pollution.

" * * * *

"Non Supporting Uses Di scouraged

"8. Non-industri al | and uses shoul d be
di scouraged from districts that have been
designated for industrial use, except when a
non-industrial use is primarily in support of
i ndustry or industrial enployees.”

The chal l enged decision finds this policy inapplicable
for several reasons, including the fact that the Pringle
site is neither zoned nor otherwise designated for
i ndustrial use. The city's interpretation nust be affirned

under ORS 197.829(1) and Clark, supra.

CPN s fourth assignnment of error is denied.

E. SACP Policy |, Salem Transportation Plan and
St at ew de Goal 12 Transportation Planning Rul e

CPN contends that the city erred in finding that SACP
Policy |, the Salem Transportation Plan (STP) and the
St atewi de Goal 12 Transportation Planning Rule (TPR) are not
applicable to the challenged deci sion. Both CPN and the
city agree that these docunents are intended to coordinate
urban developnment with the provision of transportation
facilities. However, they disagree over whet her SACP Policy

I, the STP and the TPR nust be applied in nmaking a quasi-
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judicial decision that interprets the |ocal pl an and
regulations to determ ne whether it is lawful to |locate a
m ddl e school on the Pringle site.
1. SACP Policy |
SACP Policy | states the follow ng goal:

"To insure that the coordination and provision of
transportation facilities and services t hat
reflect desired devel opnent patterns are tined to
coincide with comunity needs and to mnimze the
adverse inpacts of traffic.” SACP 39.

The policy then lists 19 itens related to the stated goal
The chall enged decision interprets the policy as applying
generally to the preparation of transportation plans, and
pl an and | and use regul ati on anendnents, and as inapplicable
to guasi - j udi ci al deci si ons, i ncl udi ng t he code
interpretation that is the subject of this appeal. However,
the decision does contain a specific finding that SACP
Policy 1(11), which nentions schools, wll be satisfied
t hrough the permtting process.®S

CPN does not explain in its brief why it finds the
city's interpretation contrary to the express |anguage of
SACP Policy I. We defer to the city's interpretation.
ORS 197.829(1); Cdark, supra.

6SACP Policy I1(11) states:

"Transit facilities convenient to the public should be included
in the design and construction of public buildings, schools,
shoppi ng centers, i ndustri al par ks and pl anned uni t
devel opnents. "



2. Sal em Transportation Plan

The chal l enged decision states that the STP is a guide
to transportation inmprovenents over the next 20-30 years,
and does not contain criteria applicable to specific
projects. CPN contends that certain requirenments of the STP
are specific and, by their ternms, are applicable to quasi-
j udi ci al | and use decisions such as the city's code
interpretation in this case.

The STP itself states that it

"is adopted as a detailed plan of the [SACP], and
as such fornms the legal policy basis for public
deci si on maki ng concerni ng transportation
facilities and prograns. The Goals, Policies, and
Obj ectives of this Plan are to be considered in
all decision making processes that inpact or are
i npacted by the transportation system"™ STP 27.

However, imrediately following the broad statenment quoted
above, the STP lists the types of decisions it m ght affect,
i ncludi ng decisions on |ocation of streets, transportation
pr ogr ans, f undi ng, devel opnent of new street system
el ements, and priorities. The chall enged decision does not
fall into any of these categories. Furthernmore, the STP
states that it is a "master docunment,”™ which is to be

i npl emented through "several other plans and docunents."”?

1d. 29.

"These documents are |isted. They include the Salem Keizer Area
Transportation Study Plan, the Public Facility Plan, Neighborhood PIans,
Capital Inprovenment Program Transportation |nmprovenent Program State

Facility Plans, and Special Plans and Studies. STP 29-30.
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We do not find beyond a colorable defense the city's
characterization of the STP as a general policy docunment not

directly applicable to the chall enged decision. See Zi ppel,

supra.
3. Goal 12 Transportation Planning Rule

CPN contends that notw thstanding ORS 227.178(3), the
city should have directly applied the TPR during the city's
proceedi ngs on remand.8 CPN argues that because the TPR is
a state admnistrative rule and not a local |land use
standard, ORS 227.178(3) does not apply.® The city responds
that since the TPR becane applicable on May 8, 1994, it was
not applicable on June 22, 1993, when the application for an
interpretation was originally filed. The city contends it

acted properly in refusing to apply the TPR

80AR 660-12-055(3) descri bes how and when the STP should be applied. It
states, in relevant part:

"* x *x By May 8, 1994, affected cities and counties within MPO

areas shall adopt |and use and subdivision ordinances or
amendments required by OAR 660-12-045(3), (4)(a)-(e) and
(5)(d). Affected cities and counties which do not have

acknowl edged ordi nances addressing the requirenents of this
section by the deadlines listed above shall apply OAR 660-12-
045(3), (4)(a)-(e) and (5)(d) directly to all Jland wuse
decisions and all limted | and use decisions.”

The city does not contend that during the relevant period it had an
acknow edged ordi nance addressing the requirenments of OAR 660-12-055(3).

90RS 227.178(3) states, in relevant part:

"* * * [ Alpproval or denial of the application shall be based
upon the standards and criteria that were applicable at the
time the application was first submitted."
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The Court of Appeals has held that the wuse of
"standards and criteria" in ORS 227.178(3) is to

"assure both proponents and opponents of an
application that the substantive factors that are
actually applied and that have a meani ngful inpact
on t he deci sion perm tting or denyi ng an
application will remin constant throughout the
proceedi ngs."” Davenport v. City of Tigard, 121 O
App 135, 854 P2d 483 (1993).

See al so Sunburst |1 Homeowners Assn. v. City of West Linn

101 Or App 458, 790 P2d 1213, rev den 310 O 243, 796 P2d
360 (1990). This objective would not be attained if
amendnents to state regulations had the effect of changing
t he criteria af fecting an appl i cation duri ng t he
pr oceedi ngs.

OAR 660-12-055(3), whi ch requires t he di rect
application of specific sections of the TPR in certain
cities after May 8, 1994, does not override ORS 227.178(3).
VWhen OAR 660-12-045(3), (4)(a)-(e) and (5)(d) are applied
directly, in cities that have not adopted the required
amendnments to their conprehensive plans and regul ations,
they act as a substitute for such anendnments and apply only
to applications submtted after that date.

CPN s fifth assi gnnent of error i's deni ed.
Christenson's third assignment of error is denied.

The city's decision is affirmed.
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