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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON
LEONARD A. G ONET,
Petitioner, LUBA No. 95-097

FI NAL OPI NI ON
AND ORDER

VS.

CI TY OF TUALATI N,

N N N N N N N N N

Respondent .

Appeal from City of Tual ati n.

Yvonne P. Meekcons, Portland, filed the petition for
review on behal f of petitioner.

Brenda L. Braden, City Attorney, Tualatin, filed the
response brief on behalf of respondent.

Both parties waived oral argunment.

GUSTAFSON, Ref er ee; LI VI NGSTQON, Chi ef Ref er ee
participated in the decision.

AFFI RVED 10/ 18/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the Tualatin City
Counci| denying a sign variance request.
FACTS

Petitioner is an owner of a parcel (Parcel 5) in an
urban m xed use devel opnent known as the "Tual atin Commons."
Petitioner's parcel fronts Tual atin/ Sherwod Road, a nmgjor
arterial. The city's sign ordinance allows one nonunment
sign for a single frontage lot, such as petitioner's.

Petitioner purchased Parcel 5 from the Tualatin
Devel opment Conmmi ssion. At approximtely the same tinme, the
Tual atin Devel opment Conmm ssion sold Parcel 2, which adjoins
Parcel 5, to another venture. Parcel 2 is designated a
"restaurant site" for up to three restaurants. Parcel 2 has
no arterial frontage. Petitioner's purchase agreenment was
subject to a condition requiring the owner of Parcel 5 to
share a sign nonunent with future businesses on Parcel 2.
Li kewi se, the purchase agreenment between the Tualatin
Devel opnment Commi ssion and the owners of Parcel 2 provides
that Parcel 2 is entitled to share the sign nonunent space
with the businesses on Parcel 5.

Parcel 2 is now occupied by three restaurants and
Parcel 5 is now occupied by three office businesses. The
single sign monunment is insufficient to provide adequate

identification for all six businesses.
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Petitioner requested a sign variance from the city in
order to add a second nopbnunent sign on Parcel 5. The city
council determ ned that the request did not satisfy all six
of the <city's sign variance <criteria, and denied the
request. This appeal foll owed.

ASSI GNMENTS OF ERROR ONE THROUGH THREE

Petitioner argues the city's findings are inadequate
and |ack evidentiary support for the conclusion that the
request fails to conply with three sign variance criteria.l

The Tualatin Sign Ordinance (TSO authorizes the city
to grant sign variances when each of six criteria are
satisfied. The city determ ned petitioner's request failed
to satisfy three of the six sign variance criteria, as

foll ows:

"25.3.2 The hardship does not result from
actions of the applicant, owner  or
previ ous owner, or from per sona
circunstances such as age, or from the
financial situation of an individual or
t he conpany, or from regional econon c
condi tions.

"25.3. 3. The variance is the mninmm renedy
necessary to elimnate the hardship

"25.3.4 The variance is necessary for the
preservation of a property right of the
applicant substantially the same as is
possessed by owners of other property in

lpetitioner discusses each alleged criterion violation as a separate
assignment of error, each based on the sane | egal standards.
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t he sanme planning district, however, non

conformng and/or illegal signs on the
subj ect property and/ or on near by
properties shal | not constitute
justification to support a variance
request.

"k * * * %"

Petitioner contends the evidence in the record denonstrates
conpliance with each of these criteria.

Where the challenged decision is one of denial, the
city need only adopt findings, supported by substantial
evi dence, denonstrating that one or nore standards are not

met . Duck Delivery Produce v. Deschutes County, 28 O LUBA

614, 616 (1995); Horizon Construction, Inc. v. City of

Newberg, 28 Or LUBA 632, aff'd 134 Or App 414, 894 P2d 1267
(1995). Moreover, in challenging a I|ocal governnent's
determ nation of nonconpliance on evidentiary grounds,
petitioner nust denonstrate he sustained his burden of proof
of conpliance with all applicable standards as a matter of

| aw. Hori zon Construction 28 Or LUBA at 641

In addition, this Board is not entitled to substitute
its judgnent of the evidence in the record for that of the
governi ng body. If there is substantial evidence in the
whol e record to support the city's decision, LUBA wll defer
to it, notwithstanding that reasonable people could draw

different conclusions from the evidence. Adler v. City of

Portland, 25 Or LUBA 546, 554 (1993). \Where the evidence is

conflicting, if a reasonable person could reach the decision
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the city nade, in view of all the evidence in the record
LUBA will defer to the city's choice between conflicting

evi dence. Bottum v. Union County, 26 O LUBA 407, 412

(1994); Mclnnis v. City of Portland, 25 O LUBA 376, 385

(1993); Mazeski v. Wasco County, 28 O LUBA 178 (1994),

aff'd, 133 Or App 258, 890 P2d 455 (1995).

Wth regard to TSO 25.3.2, the "self-inposed hardship"
criteria, petitioner cites to evidence in the record that
the hardship was not of petitioner's making, but rather
exi sted when he purchased the property; and that the |ot
configuration, proximty to arterial streets, the necessity
for businesses to be identifiable from the street, and the
nunber of tenants on Parcel 2, create the hardship
However, while this evidence may be accurate, it does not
dimnish the city's finding that this criterion is not
sati sfi ed.

The city's findings regarding TSO 25.3.2 are based on
its application of the ordinance requirenents. TSO 25.3.2
addresses not only hardships created by the applicant, but
rather expressly requires that "[t]he hardship does not

result fromthe actions of the applicant, owner or previous

owner . " (Enmphasi s added.) The | ot configuration, and the
requi renment that all businesses on Parcels 2 and 5 share a
single nonunent sign, were created by the Tualatin
Devel opment Conm ssion, from which petitioner purchased the

property. Petitioner acknow edges he was aware of the
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nunber of businesses permtted on Parcels 2 and 5 when he
purchased the property, and petitioner's purchase agreenent
specifically recognizes the sign limtation. The city's
finding that petitioner's variance request fails to conmply
with TSO 25.3.2 is consistent with both the | anguage of the
requi renent and the evidence in the record.

The city also nmade adequate findings that the variance
is not the mninmm renedy necessary to elimnate the
hardship (TSO 25.3.3), nor necessary for the preservati on of
a property right substantially the sane as possessed by
owners of other property in the sane planning district (TSO
25.3.4). The city found, in part, that the office buildings
within the Tualatin Comons "could provide sufficient
identity for their tenants w thout allow ng signage for each
tenant on the street"” and that wall sign |ocations on the
Parcel 5 building could be redesigned to offer office
tenants i nproved exposure on the Tual ati n/ Sherwood Road si de
of the property. Record 12. The city also found that the
signage allowed is substantially the same as that allowed by
other properties wthin the Tualatin Commons. Whi | e
petitioner my disagree with the city's evaluation and
concl usions, the findings are both adequate and supported by
substantial evidence in the record.

The three assignnents of error are denied.

The city's decision is affirmed.
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