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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
LOGAN RAMSEY,
Petitioner,
VS.
LUBA No. 95-041

CITY OF PORTLAND
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ARNOLD ROCHLI N,
| nt ervenor - Respondent . )

Appeal from City of Portl and.
Logan Ransey, Portland, represented hinself.

Pet er A. Kasti ng, Seni or Deputy City Attorney,
Portl and, represented respondent.

Arnol d Rochlin, Portland, represented hinself.

LI VI NGSTON, Chief Referee; GUSTAFSON, Referee; HANNA,
Referee, participated in the decision.

Dl SM SSED 11/ 21/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals two decisions of the city council
adopting ordinances to regulate tree cutting on undevel oped
property.
FACTS

On February 2, 1995, the city council adopted Ordi nance
168486, which adds a new Chapter 20.42 to the Portland City
Code ("PCC"). Chapter 20.42 sets forth an integrated,
conpl ex schene for controlling the cutting of |large trees on
"under devel oped parcels."1 Anong ot her t hi ngs, it
establishes an application procedure for applying to the
city forester for tree-cutting permts; states an
application fee; includes notice requirenents; creates an
appeal period in which to appeal either the grant or deni al
of a permt; assigns the task of review ng appeals to the

city's Urban Forestry Conm ssion; and states that decisions

1" Under devel oped parcels" is a defined termthat neans:
"all property which either:
"(a) Does not have a single famly dwelling on it; or
"(b) Can be further partitioned or subdivided, whether there
is a structure on the property or the property is vacant;

or

"(c) Is not located in a single famly residential zone
pursuant to City of Portland Zoni ng Maps; or

"(d) Is not used exclusively for single fanmly residential
use." PCC 20.42.020.
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Ordi nances 168486 and 168534 to LUBA on March 15, 1995, 41
days after the adoption of Ordinance 168486 and 21 days

1 of the Urban Forestry Comm ssion are reviewable solely by
2 wit of review

3 On February 22, 1995, the ~city council adopt ed
4 Ordinance 168534, which adds one sentence to PCC chapter
5 20.42.2

6 Petitioner filed a notice of i ntent to appeal
.

8

9

after the adoption of Ordi nance 168534.

20r di nance 168534 st ates:

"x % % * %

"2. The Council did not intend to require a permt for tree
cutting pursuant to chapter 20.42 in situations where the
same activity is already regulated and revi ewed by other
provi sions of the City Code.

"3. An anendnent to PCC 20.42.040 is necessary in order to
clarify that lots or parcels which have been subject to
environnental review through tentative plan approvals
under Title 34 since 1981 are not subject to the
requi renents of chapter 20.42.

"x % % * %

"NOW THEREFORE, the Council directs:
"a. PCC 20.42.040(3) is amended to add the follow ng
underl i ned | anguage:

If a Developnment Application would require or
result in tree cutting as defined in this Chapter,
the applicant nust conply with this Chapter, unless
the cutting of the tree is itself regulated by
Title 33 or 34. Trees on any lot or parcel which
receives, or since 1981 has received, tentative
plan approval under Title 34, are deened to be
regul ated under Title 34, and are not subject to
the requirenments of this Chapter."”

Page 3



© 00 N oo 0o b~ w Nk

L e I S e S N =
~ o o0 A W N B O

MOTI ON TO DI SM SS

The city noves to dismss petitioner's appeal of
Ordi nances 168486 and 168534, contending that the decisions
to adopt the ordinances are not |and use decisions over
which this Board has jurisdiction.s3 The city noves to
dismss petitioner's appeal of Ordinance 168486 on the
addi tional ground that, with respect to the adoption of this
ordi nance, petitioner's notice of intent to appeal to LUBA
was not tinely fil ed.

Because petitioner contends he did not receive adequate
notice at various tinmes during and follow ng the adoption of
t he ordinances, we nust identify the nature of the city's
deci si ons in order to determine the notice to which
petitioner was entitled. In the case of the adoption of
Ordi nance 168486, the city's failure to provide proper
notice coul d, under certain ci rcunst ances, excuse

petitioner's failure to file a notice of intent to appeal to

3PCC 20. 42. 030 states:
"Applicability.

" 1. These regulations are not land use regulations and are
bei ng adopted under the City's police power to regul ate
to protect the public health, safety and welfare.

"2. The requirements of this Chapter do not apply to tree
cutting which is reviewed pursuant to any other provision
of this Code wth the exception of Chapter 24.70,
Clearing, Grading, and Erosion Control, particularly
PCC 24.70. 020. On parcels subject to PCC 24.70.020, a
permit is required under both that Section and under this
Chapter."
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LUBA within 21 days of the date of adopti on.

A Nat ure of Ordi nances

Petitioner argues the adoption of Ordinances 168486 and
168534 are |and use decisions over which LUBA has
jurisdiction, because they require discretion in their
application and because they affect the use of land.4 As
evidence that the ordinances are land use regulations,
notw t hstanding the disclainmer in PCC 20.42.030, petitioner

points to the city's original notice, which states:

"On the above date, the City Council wll hold a
public hearing to consider three matters: * * *
(3) an interim tree protection ordinance. These
proposals will be considered by the Council as a
response to possible action by the Departnment of
Land Conservation and Devel opnment *okox to
i nval i date Portland' s Environnental Zoni ng.

"In Decenber 1994, a staff report of t he
Departnment of Land Conservation and Devel opnent
stated that portions of the City's Environnmental
zones do not comply with Statew de Planning Goa

5. The staff report called for nore clear and
objective standards and nore detailed ESEE
anal ysis from protection plans for Northwest Hills

and the Balch Creek and Johnson Creek watersheds.
* * *

"The purpose of the City Council hearing is to
di scuss and take oral and witten testinmony on the
proposed Ezone anendnents and tree preservation

4The fact the ordinances require discretion in their application does
not make them land use regul ations. Petitioner is apparently nmaking an
unjustified analogy to the statutory definition of "land use decision,"”
whi ch excludes decisions nade under |and use standards "which do not
require interpretation or the exercise of policy or legal judgnent." ORS
197.015(10) (b) (A).
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ordi nance. * * *"5

Petitioner also relies on a transcript of a January 18,
1995 <city council neeting, at which the city planning
director explained that because of the city's difficulty in
correcting deficiencies in its environnmental regulations

during periodic review, certain natural resources would be

left exposed wunless interim protective neasures were
adopted, including the tree-cutting ordinance (Ordinance
168486) .

B. LUBA Juri sdiction

Under ORS 197.825(1), LUBA has exclusive jurisdiction,
subject to limtations stated in ORS 197.825(2) and (3),
over the review of "land use decisions” and "limted |and
use decisions"% that neet either the statutory definitions
in ORS 197.015(10) and (12), or the significant inpact test
referred to in Petersen v. Klamath Falls, 279 O 249, 566

P2d 1193 (1977) and City of Pendleton v. Kerns, 294 O 126,

653 P2d 992 (1982).7 See Billington v. Polk County, 299 O

S5The notice is not included in the record, but is attached as an exhibit
to petitioner's Response to Motion to Disniss.

Spetitioner does not contend the city's adoption of Ordinances 168486
and 168534 are linmted | and use deci sions.

7ORS 197.015(10) states, in relevant part:
"' Land use decision':

"(a) Includes:
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1. Statutory Land Use Deci sion
The city argues the adoption of PCC chapter 20.42 by
Ordi nance 168486 is not a |land use decision, because it does
not concern the adoption, anmendnment or application of the
Statewi de Planning Coals, a city conprehensive plan
provi si on or a | and use regul ation. See ORS
197.015(10) (a) (A).
a. Appl i cation of Goals
Petiti oner contends both Statew de Planning Goals 4 and
5 apply. Goal 4, which regulates forest |and, applies only

to | ands acknow edged as forest lands or, in cases where a

"(A) A final decision or determ nation nmade by a |oca
government or special district that concerns the
adopti on, amendnment or application of:

"(i) The goals;
"(ii) A conprehensive plan provision;
"(iii)A land use regulation; or
"(iv) A new |land use regulation; or
"“(B)y * * * . and
es not include a decision of a |ocal governnent:
"(b Do t includ deci si f I I t

"(A) Which is made under | and use standards which do not

require interpretation or the exercise of policy or

| egal judgnent;

"(B) \Which approves or denies a building permt issued
under cl ear and objective | and use standards;

"(C MWhichis alimted |and use decision; or

"x % *x * %"
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pl an amendnment involving forest |ands is proposed, to |ands
suitable for comrercial forest uses, including adjacent or
nearby | ands that are necessary to permt forest operations
or practices and other forested |lands that maintain soil,
air, water and fish and wildlife resources. Petitioner does
not claimthat the chall enged regul ati on has any application
to acknow edged forest | ands or | ands suitable for
commerci al forest uses.

Goal 5 applies to open space and a nunber of scenic
resources that could be protected by the adoption of PCC
chapter 20.42. However, not every regul ation that arguably
furthers the objectives of Goal 5 applies Goal 5. OAR 660
Division 16 (the Goal 5 rule) addresses "resource sites.”
PCC chapter 20.42 regulates the cutting of individual trees.
None of these trees by itself constitutes a Goal 5 resource
site.8 We conclude PCC chapter 20.42 applies neither Goal 4
nor Goal 5.

b. Application of City Conprehensive Plan

The city contends PCC chapter 20.42 does not apply any

provision of its conprehensive plan. Petitioner does not
contend otherw se. The city's Goal 8 (Environnment) is
arguably furthered by protecting trees. However, the

connection between the plan and the regulation is not

8We note that certain individual trees may be protected by Goal 5 if
they have historic significance. However, the protection of such trees
occurs independently of PCC chapter 20.42.
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sufficiently <clear to justify the inference that the
regul ation inplenents the plan.
C. Land Use Regul ation
ORS 197.015(11) defines "land use regulation” as

"[Alny local government zoning ordinance, |and
di vision ordinance adopted under ORS 92.044 or
92.046 or simlar general ordinance establishing
standards for inplenmenting a conprehensive plan."

The city argues that PCC chapter 20.42 is not a |and
use regulation, because it is not a part of the city's
zoning ordinance and does not establish standards for
i mpl enenting a conprehensive plan. We note the city has not
included the text of PCC chapter 20.42 in PCC chapter 33
which contains its zoning code. It is therefore not a part
of the city's zoning ordinance and, as noted above, it does
not inplenment the city's conprehensive plan.

We concl ude the adoption of PCC chapter 20.42 is not a
statutory | and use deci sion.

2. Significant Inpact Land Use Deci sion

Because our disposition of this case turns on the
timeliness of petitioner's appeal, and to give petitioner
the benefit of any doubt, we assume w thout deciding that
the city's decision to adopt Ordinance 168486 is a
significant inpact |and use deci sion.

Ordi nance 168534 nerely clarifies the scope of the city
code chapter adopted under Ordi nance 168486. Petitioner has

not carried his burden of show ng that Ordi nance 168534 wi ||
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itself have significant inpacts on |land use. See Billington

V. Pol k  County, 14 O LUBA 173 (1985). Al t hough

petitioner's appeal of Ordinance 168534 is tinely, we
conclude we have no jurisdiction over the city's adoption of
t hi s ordi nance.

C. Ti mel i ness of Appeal of Ordinance 168486

The city noves to dismss petitioner's appeal of
Ordi nance 168486 on the ground the notice of intent to
appeal was not tinely filed. OAR 661-10-015(1) requires
that notices of intent to appeal to LUBA be filed within 21
days of a final decision of a |ocal governnent. The 21-day
deadline is strictly enforced. OAR 661-10-067(1).

Petitioner acknow edges that he received notice of a
January 18, 1995 city council hearing on Ordinance 168486.
He testified in opposition to the ordinance and, in
petitioner's words, "the matter was put forward to February
2, 1995, when it was enacted."9® Response to Mdttion to
Dismss 1-2. On February 23, 1995, petitioner called the
city to ask for a list of those who had participated in the
adoption process. Petitioner alleges he intended to hand-
deliver a notice of intent to appeal to LUBA on that day.
However, petitioner did not hand-deliver the notice of

intent to appeal. He alleges he was confused as a result of

9The minutes of that neeting show that it was continued to February 1,
1995, but petitioner's error is not significant to this discussion.
Record 45. Ordi nance 168486 was actually adopted on February 2, 1995.
Record 23.
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a telephone discussion with a city enployee who thought he
had called to discuss Ordinance 168534 rather than Ordi nance
168486, and told himthe city council had "reheard"” the tree
cutting ordinance the day before. Petitioner understood he
had 21 days from that date to file his notice of intent to
appeal .

We have difficulty discerning petitioner's specific
argunents in support of the contention we should not dismss
his appeal of Ordinance 168486 for untineliness. We
understand petitioner to contend first, that having attended
and testified at the January 18, 1995 hearing on Ordi nance
168486, he was entitled under PCC 33. 740. 030( B) to
i ndi vidual notice of the February 1, 1995 hearing; second,
by failing to give himindividual notice of the hearing on
Ordi nance 168534, the city prejudiced his right to appeal
both Ordi nances 168486 and 168534; third, he was denied a
right to present evidence prior to the adoption of Ordinance
168534; and fourth, because the <city <clerk gave him
m sl eading information, the appeal deadline should not
apply.

PCC chapter 33.740 states the |egislative procedure for
the establishnent and nodification of "land use plans,
policies, regulations, and guidelines."” PCC 33. 740. 010.
Because the city did not mke a legislative |and use
deci sion of t he type descri bed In PCC 33. 740. 010,
PCC 33. 740. 030(B) does not apply. Petitioner therefore was
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not entitled under PCC 33.740.030(B) to receive individual
notice of hearings on either ordinance or to present
evi dence before the city council.

Furthernmore, since the <city's decision is not a
statutory |and use decision, none of the notice provisions
found in ORS 197.830 or any other land use statute apply,
except perhaps by anal ogy. 10 Moreover, even if the clerk
m sl ed petitioner concerning the status of Ordi nance 168486,
that does not justify an extension of time in filing a

notice of intent to appeal. Col unbia River Television V.

Mul t nomah County, 299 O 325, 329 (1985); City of Gants

Pass v. Josephine County, 25 Or LUBA 722, 728 (1993).

Petitioner carries the burden of establishing that he
filed the notice of intent to appeal in a tinmely mnner,

thereby <conferring jurisdiction on LUBA Sparrows V.

Cl ackamas County, 24 Or LUBA 318, 326 (1992). Petitioner

has not nmet this burden.

Thi s appeal is dism ssed.

10petiti oner does not make such an anal ogy, and we decline to do it for
him See Deschutes Devel opment v. Deschutes Cty., 5 Or LUBA 218 (1982).
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