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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

BRUCE J. RYNEARSON and MARCI A )
RYNEARSON, )
)
Petitioners, )
)
VS. )
) LUBA No. 95-183
WALLOWA COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
GLENN MCDONALD and JUDY MCDONALD, )
)
| nt ervenor s- Respondent. )

Appeal from Wl l owa County.
Steven J. Joseph, La Grande, represented petitioners.
Wlliam R Kirby, Enterprise, represented respondent.

D. Rahn Hostetter, Enterprise, represented intervenors-
respondent.

GQUSTAFSON, Referee; LIVINGSTON, Chief Referee; HANNA,
Referee, participated in the decision.

Dl SM SSED 11/ 21/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.

Page 1



© 00 ~N oo o b~ w N P

N NN R R R R R R R R R R
N B O © O N O O N W N kB O

NNNDNDNDN
O~NO Ol bW

Opi ni on by Gust af son.
NATURE OF DECI SI ON

Petitioners appeal what they characterize as the
county's denial of a "Petition to Rescind Order Vacating
Crestview Drive," which petitioners filed on May 9, 1995 and
whi ch the county deni ed on August 7, 1995.

FACTS

As described in the petition for review, on Decenber
13, 1989 the county issued an order vacating a portion of
Crestview Drive, a county road that termnates at the
sout hern boundary of ©petitioners' property. However
petitioners did not becone aware of the Decenber, 1989
vacation proceeding until August, 1994.

On August 9, 1994 petitioners requested "relief" from
the county in the form of a letter to the Wallowa County
Court. In that letter, petitioners alleged the 1989
vacation was unlawful in that the vacation petition was not
agreed to by 100% of the affected | andowners. They al so
all eged the street vacation left their property | andl ocked.
On October 5, 1994, the county court sent petitioners a
letter, respondi ng that the wvacation did not | eave

petitioners' property |andl ocked, and concl udi ng:

"We would recommend that you consider the existing
easenment as sufficient to serve your access needs.
If you <choose to seek to re-establish the
Crestview Drive easenent you should file a
petition to do so with the Wall owa County Court."
Record 49.

Page 2



© 00 ~N oo o b~ w N P

I
=)

N N N N NN R R R R R R R
O A W N RBP O © 0O ~N O 0 » WN

Petitioners did not petition to re-establish Crestview
Drive. Rat her, seven nonths later, on May 5, 1995,
petitioners submtted to the county court a petition to
rescind the 1989 vacation. Petitioners appeal follow ng the
county's denial of their rescission petition,

MOTI ON TO DI SM SS

| nt ervenor - Respondents (intervenors) nove to dismss

t he appeal as untinely fil ed.

ORS 197.835(8) requires that:

"[a] notice of intent to appeal a Iland use
decision or Ilimted |and use decision shall be
filed not later than 21 days after the date the
deci si on sought to be reviewed becones final."

However, when the |ocal governing body fails to provide

the required notice of a land use decision, the tine for

appealing the decision is tolled until the party entitled to
notice obtains "actual know edge" of the decision. ORS
197.830(3)(a). In addition, petitioners nust exhaust any

avail able local adm nistrative renedies before petitioning
LUBA for relief. ORS 197.825.

Al t hough the petition for review characterizes the
"final decision" under appeal as the denial of the petition
to rescind, petitioners sole assignnment of error does not
address the nerits of that denial in any way. Rat her,

petitioners challenge the 1989 decision vacating the county
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Petitioners have not alleged any adm nistrative renmedy
was avail able fromthe county after they |earned of the 1989
deci sion in August , 1994. Absent an avai |l abl e
adm ni strative renedy, petitioners were required to appeal
the 1989 decision to this Board within 21 days of |earning
of it. Even if, however, petitioners' August 9, 1994 letter
to the County Court was an effort to exhaust an avail able
adm ni strative renedy, that remedy was exhausted through the
county court's October 5, 1994 response, and petitioners'
appeal to this Board was due within 21 days after that
response. In either event, petitioners' appeal was not
timely filed.

The appeal is dism ssed.

lpetitioners' assignment of error states:

"County's action in 1989 vacating a portion of Crestview Drive was a
nullity which the County should have corrected by allowing the Petition to
Resci nd Order Vacating Crestview Drive."
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