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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

HOME BUI LDERS ASSOCI ATI ON OF )

METROPOLI TAN PORTLAND, and COMVON )
GROUND: URBAN LAND COUNCI L OF )
OREGON,

LUBA No. 94-166
Petitioners,
FI NAL OPI NI ON
VS. AND ORDER

CITY OF WLSONVI LLE

N N N N N N N N N

Respondent .

Appeal fromCity of Wlsonville.

Jon A. Chandler, Lake Oswego, filed the petition for
review and argued on behal f of petitioners.

M chael E. Kohl hoff, City Attorney, Wlsonville, filed
the response brief and argued on behal f of respondent.

Celeste J. Doyle, Assistant Attorney General, Salem
filed an Amcus brief on behalf of Departnment of Land
Conservation and Devel opnent. Wth her on the brief was
Theodore R. Kul ongoski, Attorney Ceneral; Thomas A. Bal ner,
Deputy Attorney General; and Virginia L. Linder, Solicitor
General .

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

REVERSED 12/ 21/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal the city's |legislative adoption of a
Transportati on Managenment Ordi nance.
MOTI ON TO PARTI Cl PATE AS AM CUS

The Department of Land Conservation and Devel opnment
requests perm ssion to participate as am cus. The notion is
al | oned.
FACTS

Petitioners challenge the city's adoption of a Traffic
Managenment Ordi nance (TMO), which the city established in
order to ration traffic increases through intersections at
and near the WIlsonville Road and |-5 interchange. As the
city describes the situation precipitating the adoption of
t he TMO:

"Interstate 5 bridges over the WIlsonville Road
and the 1-5 on and off ranps form an interchange
which feeds traffic into the resulting underpass
of Wlsonville Road. The bridge design causes the
Wl sonville Road underpass to be narrow and fails

to accommopdate projected traffic growth. ok ok
The bottleneck at the underpass and on and off
ranps results in backup and overfl ow. This is

currently causing the City's Boones Ferry Road and
Wlsonville Road intersection inmmediately to the
west of the interchange and the Town Center Loop
East Road and WIlsonville Road intersection
imediately to the east to operate at such
i ncreased capacity that any further new traffic
generated by proposed new devel opnents cannot be
accommodated safely and w thout congestion in
excess of Level of Service "D' defined in the
Hi ghway Capacity manual ." Response Brief 3-4.
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For several years, the city has experienced significant
residential and commerci al devel opnent. The city's efforts
to accommpdate the resulting increased traffic are hindered
both by the physical | ayout of the 1-5/Wlsonville
interchange, and by the nunber of jurisdictions wth
authority over the streets surrounding the interchange.
However, through a series of financing arrangenents between
the city, state and federal governnments, the city now plans
street inprovenents to increase the capacity at the subject
i ntersections.

The city esti mat es t hat , when conpl et ed, t he
i nprovenents wll accommpbdate 1,435 additional peak hour
trips through the subject intersections. The city estimtes
conpletion of the inmprovenents wll take five years. I n
order to accommmodate devel opnent during those five years
the city adopted a TMO to allocate the capacity resulting
from the inprovenents by rationing developnent that can
affect the subject intersections.

Under the TMO, the city divides the total capacity of
1,435 peak trips predicted from the inmprovenents by five,
representing the nunber of years required to finish the
i nprovenents. It thus allocates 287 trips to each of the
five years. The TMO further rations developnment by
providing that a developer can receive approval for a
project only when it will use 30% or less of the 287 trips

for any given year. If a project will use nmobre than the
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al l ocated anount, the project is deferred until it reserves
a sufficient allocation of trips. The TMO expires after
five years.

Petitioners appeal the city's TMO as a de facto
morat orium adopted w thout adherence to the procedural or
substantive requirenents of the state noratorium statute
ORS 197.505 et seq.

JURI SDI CTI ON

The city does not contest petitioners' standing to
chall enge the TMO as a city regul ation. However, the city
does contest petitioners' standing to challenge the TMO as a
nor at ori um The <city argues that, if the TMO is a
noratorium under ORS 197.505 et seq., then even though the
city did not follow the procedural or subst anti ve
requirenents for establishing a moratorium under ORS
197.540 the TMO is not yet ripe for review because none of
petitioners' nenbers has been denied a building permt as a

result of the TMO See Schatz v. City of Jacksonville, 21

O LUBA 149 (1991); Schatz v. City of Jacksonville, 20 O

LUBA 565 (1990). 1

1The city also contested petitioners' standing to challenge the TMO as a
noratori um because petitioners failed to establish any of their nenbers

live in Wlsonville. 1In a notion for evidentiary hearing, submitted after
the briefs were filed, petitioners offered an affidavit establishing at
| east one of their nenbers live in Wlsonville. 1In an order responding to

that and other nptions, we did not respond to the nerits of the case, but
took notice of that affidavit, and determined that petitioners would, in
fact, have standing to challenge the TMO as a nmoratorium Based on the
merits of the case, we now find that petitioners need not have established
the residency of one of their nenbers in order to challenge the TMO as a
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Based on the city's argunent, if we determ ne that the
TMO is a noratorium in contravention of the state's
moratorium statute, then, notwithstanding its illegality,
under the noratorium statute we nust dismss the appeal
because it is not yet ripe for review The city's position
is not well founded.
Had the <city purported to adopt the noratorium
pursuant to ORS 197.505 et seq., petitioners would have to

establish that their interests were substantially affected

by the noratorium before they could challenge it. ORS
197. 540. However, the city nmade no effort to properly
establish a noratorium pursuant to ORS 197.505 et seqg. It

cannot now assune the benefits of the standing requirenents
for a mnmoratorium established pursuant to the statutory
requi renents. Petitioners need not show they have been
denied a devel opnent permt before they can chall enge the
TMO as being a de facto noratorium
FI RST ASSI GNVENT OF ERROR

Petitioners contend the TMO is an illegal noratorium
in violation of ORS 197.505 et seq., the noratorium statute.
That statute authorizes noratoria on construction or
devel opment of land in <certain, Ilimted and regulated

situations.? It defines a "nmoratorium on construction or

nmoratorium because the city did not purport to adopt the TMO as a
nmor at ori um under ORS 197.505 et seq.

20RS 197.510 authorizes noratorium as foll ows:
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1 land devel opnent” to nean:

2 "engaging in a pattern or practice of delaying or
3 stopping issuance of permts, authorizations or
4 approvals necessary for the subdivision and
5 partitioning of, or construction on, wurban and
6 ur bani zabl e | and. It does not include actions
7 engaged in or practices in accordance wth a
8 conprehensive plan or inplenenting ordinances
9 acknow edged by t he Land Conservati on and
10 Devel opment Comm ssion under ORS 197. 251, nor does
11 it include the denial or delay of permts or
12 aut hori zations because they are inconsistent with
13 applicable zoning or other laws or ordinances.”
14 ORS 197.505(1) (Enphasis added).

15 The city makes several, apparently alternative,

16 argunments to support its TMO First, the city does not
17 purport to have adopted a noratorium under ORS 197.505 et
18 seq.3 Rather, the <city contends the TMO is a growth

(1) The declaration of noratoria on construction and |and
devel opnent by cities, counties and special districts may
have a negative effect on the housing and economc
devel opnent policies and goals of other |ocal governnments
within the state, and therefore, is a matter of statew de
concern.

(2) Such noratoria, particularly when linited in duration and
scope, and adopted pursuant to growth nmanagenment systemns
that further the statewide planing goals and |oca
conprehensi ve plans, may be both necessary and desirable;

(3) Clear state standards should be established to assure
that the need for noratoria is considered and docunent ed,
the inpact on housing and econonmic development is
m ni m zed, and necessary and properly enacted noratoria
are not subjected to undue litigation

30ORS 197.520 states the requirements for adopting a noratorium based on
a shortage of public facilities, as foll ows:

"(1) No city, county or special district nmay adopt a
noratorium on construction or |and devel opnment unless it
first:
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managenent ordi nance authorized by its conprehensive plan.
The city also argues that, because the TMO is not otherw se
a noratorium under ORS 197.520, it is not subject to the
exclusion requirenents of ORS 197.505. Al ternatively, the

city argues that the TMO is excluded under ORS 197.505

o 0o A W N P

because it inplenents several conprehensive plan policies.

"(a) Provides witten notice to the departnent at |east
45 days prior to the final public hearing to be
hel d to consider the adoption of the noratorium

"(b) Makes witten findings justifying the need for the
nmoratorium in the manner provided for in this
section; and

"(c) Holds a public hearing on the adoption of the
nmoratorium and the findings which support the
findi ngs which support the nmoratorium

"(2) A noratorium may be justified by denpnstration of a need
to prevent a shortage of public facilities which would
otherwise occur during the effective period of the
nor at ori um Such a denonstration shall be based upon
reasonably available information, and shall include, but
need not be limted to, findings:

"(a) Showing the extent of need beyond the estimated
capacity of existing public facilities expected to
result from new Iland devel opnent, i ncl udi ng
identification of any public facilities currently
operating beyond capacity, and the portion of such
capacity already commtted to devel opnent;

"(b) That the noratoriumis reasonably linted to those
areas of the city, county or special district where
a shortage of key public facilities would otherw se
occur; and

"(c) That the housing and econonic devel opnment needs of
the area affected have been accomopdated as mnmuch as
possible in any program for allocating any
remai ning public facility capacity.

"x * % * % "
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I n advance of that argunent, the city asserts that the TMO
is a less restrictive rationing system than an earlier, now
expired growth managenent ordi nance acknow edged in 1982 by
t he Land Conservation and Devel opnent Comm ssion (LCDC). On
that basis, the city argues this TMO need not be separately
acknow edged. The «city further argues that, as an
i mpl enenting ordi nance, under ORS 197.835 the TMO need not
be acknow edged for goal conpliance. Finally, as another
alternative, the city argues this TMO is deened to be
acknowl edged as in accordance with its conprehensive plan
because it was submtted to LCDC

We address first the city's contention that the TMO
does not constitute a noratorium under the definition of ORS
197. 505.

The <city argues it need not apply the noratorium
statute in order to ration devel opnment under the TMO because
the city's conprehensive plan and inplenenting ordinances
sufficiently authorize the city's actions w thout the need

to resort to the statute. The city contends:

"the declaration of a facilities nmoratorium [under
ORS 197.505 et seq.] is intended to be an
exceptional tool, when a |ocal governnent s
either unable to inplenment an adequate facilities
al l ocati on managenent plan under its conprehensive
pl an policies or the conprehensive plan policies

t hensel ves provi de i nadequat e gui dance for
i npl enentation of facilities allocation. See ORS
197. 510. VWere an acknow edged plan with an
acknow edged i mpl enenti ng capacity st andard

provides a basis for facilities allocation, then
resorting to a noratorium is unnecessary as the
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needed facility allocation can be inplenented as a
functional plan.” Response Brief 15.

Based upon its asserted authority to inplenment its
conprehensive plan, the city stated in the TMO

"[t]he City of WIlsonville, by adoption of this
ordi nance, does not intend to enact a noratorium
on construction or |and devel opnent as defined in
ORS 197.505, but rather to enact a traffic growth

managenent pl an pur suant to t he City's
acknow edged Conprehensive Land Use Plan and
i mpl enenting ordinances which wll equi tably

permt controlled growth of traffic generated by
construction and | and devel opnent to continue on a
pro rata, first application basis.” Record 13.

The city found its TMOto conply with its conprehensive
pl an and argues now that LUBA cannot substitute its judgnent

for that of the city. Citing Cark v. Jackson County 313 O

508, 836 P2d 710 (1992) and Cope v. City of Cannon Beach,

115 O App 11 (1992) the City argues that we are bound by
its interpretation of its own conprehensive plan as
permtting the TMO.

The city's interpretation of its own conprehensive plan
is not the subject of this appeal. Rat her, the issue here
is whether the city's TMO is a noratorium wthin the
definition of the state noratorium statute. We are not
bound by the <city's interpretation of state statutes.
V\het her t he city bel i eves its conpr ehensi ve pl an
contenplates the rationing system adopted through the TMO
does not determ ne whether the TMO nonet hel ess violates the
state noratorium statute.

Subject to the exclusion in ORS 197.505(1), the TMO
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meets the definition of a noratorium if it establishes "a
pattern or practice of delaying or stopping issuance of
permts, authorizations or approvals necessary for the

subdi vision or partitioning of, or the construction on,

urban and urbanizable Iand." ORS 197.505(1). The city
concl udes, summarily, that "the nere presence of an
allocation of trip traffic generation does not itself

establish either a practice or pattern of delaying or
denyi ng devel opnent permts." Response Brief 16. The city
does not explain why, substantively, the TMO does not
establish such a pattern or practice.*

The statutory definition of noratorium does not require
a conplete halt to the issuance of permts; rather, a
pattern of delay in the issuance of permts is sufficient to
constitute a noratorium under the statutory definition. We
find that the rationing system approved through the TMO
constitutes a noratorium under the statutory definition.
Regardl ess of how the city characterizes its TMO, the TMO

will create a practice whereby developnent permts wll be

4The city states in its brief that it chose to adopt this TMO rather
than a statutory noratorium because use of the term "noratorium taints a
developer's ability to obtaining developnent financing. This rationale
suggests that the | abel given to the TMOis related nore to policy than to
substance. However, the econonic effects of the ordinance do not determ ne

its definition. The city cannot fashion away a noratorium by calling it
sonething else, in order to either make it sound nmore inviting or in order
to avoid the statutory requirenents. Unless there is a substantive

di fference between the TMO and a noratorium under ORS 197.505 et seq., the
city cannot avoid the statutory requirements for inplenmentation of a
nmoratoriumby calling it sonmething el se.
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del ayed or denied, based upon a rationing pattern, during
the TMO s five year duration. Based on its |anguage, its
purpose and its effect, the TMO satisfies the definition of
a noratoriumunder ORS 197.505 et seg.

Even though the TMO ot herw se satisfies the definition
of a moratorium it is nonetheless excluded as a noratorium
if it constitutes an "action[] engaged in or practice[] in
accordance wth a conprehensive plan or inplenenting
ordi nance acknowl edged by the Land Conservation and
Devel opment Comm ssi on under ORS 197.251." ORS 197.505(1).
The ~city argues that the TMO satisfies the statutory
excl usion requirenents.

The TMO relies on three general conprehensive plan
policies as follows:>

Conpr ehensi ve Land Use Plan Policy 3.3.15 states:

"If adequate regional transportation services,

i ncl udi ng -5 I nt er change nodi fication or
addi tions, and high capacity public transportation
cannot be provided, then the City shall re-

evaluate and reduce the |level of devel opnment
and/or timng of devel opnent anticipated by other
el ements of this Plan. Such reductions shall be
consistent with the capacity of the transportation
systemat the tinme of re-evaluation."”

Conpr ehensive Land Use Plan Policy 2.2.2 states:

"To insure tinmely, orderly and efficient use of
public facilities and services, while nmaintaining

5The city also relies on paragraph 4.139(4) and subparagraph 4.139(4)(b)
of the Wlsonville Code to support is TMO. The city does not assert that
thi s ordi nance has been acknow edged and we will not presune that it has.
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livability within the comunity, the City shall
establish a Growth Managenent Program consi stent
with the City's regional growth allocation and
coordinated with a Capital |nprovenents Pl an.

" * * *x % "

Conpr ehensive Plan Land Use Plan Policy 3.3.3 states:

"M ni num street service | evel s shal | be
establ i shed. Dedication of adequate right-of-way,
as established by the Street System Master Pl an

or as ot herw se approved by t he Pl anni ng
Comm ssi on, shall be required prior to actual site
devel opnment .

If the proposed developnent would cause an
existing street to exceed the mninum service
capacity, then appropriate inprovenents shall be
made prior to occupancy of the conpleted
devel opnent. Said inprovenents may be deferred if
they are scheduled and funding 1is confirned
through the City's Capital |Inprovenents Plan for
construction within two years of the date of
occupancy, provided that such a postponenent of
i nprovenents would not seriously endanger public
health and safety. In such cases, interim
i mprovenents shall be required.”

The essence of +the city's argunent 1is that these
conprehensi ve plan policies have already been determ ned to
be sufficient to justify a growth nmanagenent ordi nance such
as the TMO. The <city acknow edges that, when first

submtted to LCDC for acknow edgnent, its conprehensive plan

was f ound "l acki ng in i mpl ementi ng procedures for
ur bani zation and growth nmanagenent policies.” Response
Brief 20. In response to that deficiency, at the same tine

the plan was acknow edged in 1982, the city also submtted

and had acknowl edged Ordi nance 211, "An Ordi nance Adopting a
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Growt h Managenent Program and Procedures and Declaring an
Ener gency. " Ordinance 211 provided for an annual
residential permt rationing system which, according to the
city, was nore restrictive than the TMO proposes to be.
Ordi nance 211 expired in 1987.

The city asserts that the TMO "is patterned after
Ordi nance 211 and the sane acknow edged Conprehensive Plan
policies."” Response Brief 22. The city argues that,
because LCDC acknowl edged Ordi nance 211 in 1982, and the
conprehensi ve plan policies have not been changed, the TMO
need not be acknowl edged in order to satisfy the
requi renents for an excl usi on from the nor at ori um
requi renents. Rat her, the city argues "[i]t is reasonable
to conclude that Ordinance 431 [the TMJ should receive
simlar growth managenent exenption treatnment in |ight of
the specific exenmpting |anguage of ORS 197.505(1)."
Response Brief 13.

Under the city's reasoning, once LCDC has acknow edged
any growth managenent program all future growth managenent
prograns are excluded wunder ORS 197.505 wthout LCDC
acknowl edgnent, and wi thout regard to their content, so |ong
as the general conprehensive plan policies upon which the
initially acknow edged program is based, remain in place.
Such reasoning is inconsistent with the |anguage of ORS
197. 505

The city cannot presune that, since another ordinance
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adopting a detailed rationing of building permts was
specifically acknow edged by LCDC in 1982, it either need
not have the subject rationing ordinance acknow edged, or
that, through its previous acknow edgment of Ordinance 211
LCDC determ ned that the city's conprehensive plan
sufficiently authorized its TMO so as to qualify under the
ORS 197.505 exclusion. The statute very specifically
requires that, to be excluded from the strict requirenents
for noratoria, the action nust be in accordance with an
acknowl edged plan or ordi nance provision. The city cannot
escape the requirenents of the statute because it previously
had such an acknow edged ordi nance.

The city's reliance on Odinance 211 is not only
m spl aced, it supports petitioners' poi nt . | f t he
acknowl edgnent of Ordi nance 211 has any significance in this
proceeding, it is that the general provisions of the
conprehensive plan |acked the necessary inplenentation
measures to justify the rationing system of O di nance 211.
The acknow edgnent of Ordinance 211 was necessary in order
for the city's rationing scheme to be acceptable as an
excl usi on under ORS 197.505(1). As the city acknow edges,
the policies upon which Odinance 211 were based have not
changed.

The ~city next argues that the TMO need not be
separately acknow edged because it is nmerely an inplenenting

or di nance. Under ORS 197.835, ordinances inplenenting
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acknowl edged conmprehensive plan provisions need not be
acknowl edged for goal conpliance. However, inplenentation
measur es nust nonet hel ess comply with state statutes. Since
the effect of this inplenmentation neasure is to create a
noratorium under ORS 197.505 et seq., the city nust either
follow the requirenments of the noratorium statute, or have
the inplenenting ordinance acknow edged pursuant to ORS
197. 615.

Finally, the city argues that the TMO was deened to be
acknowl edged because it was submtted to LCDC pursuant to
ORS 197.615. Under the noratorium statute, however, "deened
acknowl edgnent” under ORS 197.615 is insufficient. ORS
197.505 specifically states that the inplenmenting provision
upon which the city relies to justify an exenption to the
statute, nust be acknow edged pursuant to ORS 197.251. The
TMO was not acknow edged pursuant to that statute.

Petitioners urge that, in order to fit wthin the
exclusion of ORS 197.505(1), the TMO itself nust have been
acknowl edged by LCDC. Petitioners' reading of the statute
goes too far. A growth managenent nechani sm such as the TMO
could constitute an action engaged in or practice in
accordance with an acknowl edged conprehensive plan provision
or inplementing ordinance so long as the city has an
acknowl edged provision that fully sets forth the essentia
structure, form and requirenments for such action or

practi ce. In order to fit within the exclusion of ORS
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26

197.505(1), it nmust be clear on the face of the acknow edged
conprehensi ve plan or inplenenting ordi nance that, when LCDC
acknow edged t he pr ovi si on, it was affirmatively
acknowl edgi ng | ocal actions that fell wthin the ORS
197.505(1) excl usion.

The challenged ordinance was not acknow edged and,
therefore, does not itself satisfy the ORS 197.505(1)
excl usi on. Moreover, none of the conprehensive plan
provisions upon which the <city relies, singularly or
cunul atively, is sufficiently specific to justify the TMO as
an exclusion under ORS 197.505(1). As petitioners state
"LCDC had no reason to consider whether a radical and
specific rationing schene |like the TMO would wthstand
scrutiny under the goals when it acknow edged those genera
provisions." Petition for Review 13. There is no evidence
in this case that LCDC intended, through the conprehensive
pl an provisions upon which the city relies, to acknow edge
an exclusion to the noratorium statute.

The city's TMO is a noratorium in violation of the
procedural and substantive requirements of ORS 197.505 et
seq.

The first assignnent of error is sustained.

ASSI GNVENTS OF ERROR TWO THROUGH SI X

In their second assignment of error, petitioners

contend the TMO is unconstitutional. In their third through

six assignnents of error, petitioners contend the TMO
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vi ol ates several statew de planning goals. Because we find
that the TMOis a de facto noratorium adopted in violation
of the procedural and substantive requirenents of the state
moratorium statute, and reverse the city's adoption of it on

t hat basis, we need not reach those other issues.

o 0o A W N P

The city's decision is reversed.
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