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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 95-047
COOS COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
JOHN L. KNUTSON and JERRY BRODI E, )
)
| nt ervenor s- Respondent. )

Appeal from Coos County.

Jane Ard, Assistant Attorney General, Salem filed the
petition for review and argued on behalf of petitioner.
Wth her on the brief was Theodore R. Kul ongoski, Attorney
General; Thomas A. Balnmer, Deputy Attorney GCeneral; and
Virginia L. Linder, Solicitor General.

No appearance by respondent.

Douglas M DuPriest, Eugene, filed the response brief
and argued on behalf of intervenors-respondent. Wth him on
the brief was Hutchinson, Anderson, Cox & Coons.

GUSTAFSON, Referee; HANNA, Referee, participated in the
deci si on.

REMANDED 12/ 07/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a
conprehensive plan anmendnent and zone change, and an
exception to Statew de Pl anning CGoal 4.
MOTI ON TO | NTERVENE

John L. Knutson and Jerry Brodie (intervenors) nove to
intervene on the side of respondent. There is no opposition
to the motion, and it is all owed.
FACTS

I ntervenors applied for a conprehensive plan anmendnent,
zone change and exceptions to Statew de Planning Goals 3 and
4 for a parcel bordering Tenm |l e Lake. The parcel consists
of one | ot of approximately 28 acres (Tax Lot 600) and eight
smaller lots, each of which is two acres or less in size
Four of the smaller Ilots are developed wth |akefront
resi dences. One of the smaller lots, Tax Lot 500, is
| ocated within Tax Lot 600, and is designhated a separate | ot
for purposes of a domestic water right. Two of the smaller
| ots are approximately one-quarter acre each, and have fl oat
homes attached to them One two-acre lot is undevel oped,
and is | ocated between two of the smaller, devel oped |ots.

The parcel is located at the end of a peninsula,
surrounded by the | ake. A gravel road, known as Potato
Bott om Road, extends through Tax Lot 600, and provides the

sole road access to sonme of the smaller lots within the
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exception area. It also provides the sole road access to
nunmer ous other, developed rural residential lots on the
peni nsula, fronting the I ake. All lots in the exception
area (except Tax Lot 500), and the other |ots dependent upon
Potato Bottom Road for road access, also have boat access
fromthe | ake.

Tax Lot 600 is steeply sloped toward the I ake. The
Oregon State Forestry Departnment classifies it as a Dougl as
Fir species site, though it is covered primarily with scrub
al der. It was recently harvested as part of the harvesting
of a larger forestry operation on an adjacent forest site.
Because of the steepness of the slope, renoving |logs from
the site required 1log trucks to be pulled out by
Caterpillar, necessitating numerous and extended cl osures of
Pot at o Bott om Road. In addition, during the harvesting the
road had to be regravelled periodically to permt passage
for both | ogging and residential vehicles.

Petitioner appealed the county's initial approval of
the application, on the basis that the county had not
justified its exceptions to Goals 3 and 4. The county
stipulated to a renmand. After additional hearings and
subm ssion of additional evidence, the county again approved
t he application, but without a Goal 3 exception.

Thi s appeal foll owed.

DI SCUSSI ON

Petitioner nmakes one assignment of error. Petitioner
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al l eges the county has not denpbnstrated that the exceptions
site is irrevocably commtted to uses not allowed by Goal 4,
as required by OAR 660-04-028. Petitioner contends the
county has m sconstrued the exception requirenents for
eval uation of uses other than commercial forestry uses, and
that the record |acks substantial evidence to support a
conclusion that the property could not be utilized for any
ot her non-commercial uses allowed by Goal 4. It further
contends the county has not established that the parcel
cannot be used for commercial forestry operations.

A. Segregation of Exception Area

I ntervenors contend that petitioner does not chall enge
conpliance with the exceptions criteria for any of the lots
within the exception area other than Tax Lot 600. On that
basis, intervenors urge us to "summarily affirnmf the Goal 4
exception as to those |ots.

Petitioner does not challenge the county's findings
that the smaller |lots are irrevocably commtted to uses not
all owed by Goal 4. Its allegations focus on Tax Lot 600
If the other, smaller lots constituted the entire exception
area, the county's Goal 4 exception could be affirmed.
However, the county did not segregate the lots; it adopted a
single exception covering all nine affected |Iots. Qur
review of the county's exception nust be based on the
deci sion the county made. We cannot segregate the single

exception area in contravention of the application and the
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county's deci sion.

B. Commerci al Forestry Uses

Petitioner <challenges the county's conclusion that
comercial forestry use of Tax Lot 600 is inpracticable on
both legal and evidentiary grounds. In addition to
challenging the evidentiary basis for the county's
concl usion, petitioners allege the county has m sinterpreted
the requirenment of OAR 660-04-028(2)(c) that the findings
address "[t]he relationship between the exception area and
the | ands adjacent to it * * *. "1 According to petitioner
the county has reversed the standard: i nstead of
denonstrating that the adjacent non-resource uses neke
resource use of Tax Lot 600 inpracticable, the county
concluded that resource use of the subject property inpairs
t he non-resource uses of the surroundi ng property.

OAR 660-04-028(2)(c) requires that the county find that

adj acent non-resource | ands make resource use of the subject

10AR 660-04-028(2) states, in its entirety:
(2)Whether land is irrevocably conmitted depends on the
rel ati onship between the exception area and the |ands adjacent
to it. The findings for a conmmitted exception therefore mnust
address the foll ow ng:
(a) The characteristics of the exception area,;

(b) The characteristics of the adjacent |ands;

(c) The rel ati onship between the exception area and the
| ands adjacent to it; and

(d) The other relevant factors set forth in OAR 660-04-
028(6) .
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property inpracticable. | ntervenors contend, however, that
in certain circunstances establishing that existing adjacent
non-resource wuses are precluded by resource wuses also
establishes that resource uses are precluded by adjacent
non-resource uses. Intervenors assert that is the situation
here.

For exanple, with regard to the access road, petitioner
argues that while closure of the road for harvesting
operations may inpair the surrounding residential uses, that
inmpairnment is not relevant to whether resource uses are
precluded by residential uses. Intervenors respond that the
two issues are inextricably related, and that, given the
relationship of Tax Lot 600 to the surrounding residenti al
uses, all of which are dependent on Potato Bottom Road, the
impact of road closures on the surrounding residences
equal ly inpacts the ability to use (and close) the road for
harvesti ng purposes.

While intervenors' analysis could lend support to a
conclusion that the surrounding residential uses nmake
resource use of Tax Lot 600 inpracticable, that is not what
the county found. The county concluded that the forest use
of Tax Lot 600 inpairs the surrounding residential uses.
The county has not <correctly identified and applied the
st andar d. In order to justify an irrevocably commtted
exception, the county nust determ ne, based on eval uati on of

the facts, that the surrounding residential uses mke
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resource use of Tax Lot 600 inpracticable.

Petitioner also argues the county has not established
factually that commercial forest use of Tax Lot 600 is
i mpracti cabl e. I ntervenors respond that petitioner has
merely identified certain conditions of the property and
evaluated them in isolation. I ntervenors argue that
cunul ati vel y, the county's findings denonstrate that
commercial forestry use is inpracticable on Tax Lot 600. As

i ntervenors explain,

"The cunul ative weight of a variety of [imtations
and problenms can be sufficient to support a
conmmtted exception, where a snmaller subset of
t hose constraints m ght not be adequate to sustain
the exception.” Intervenor's Response Brief 10.

W agree wth intervenors' prem se that nunmerous
factors which, when viewed in isolation my not be
sufficient to justify an irrevocably commtted exception,
may cunul atively justify such an exception. However, the
standard for evaluating requests for irrevocably conmmtted
exceptions remins. As we have previously explained, the
inpracticability standard for commtted exceptions is a
demandi ng standard, and findings nust do nmore than recite
facts addressing the relevant factors. The findings nust
explain why the facts wupon which it relies lead to a
conclusion that uses allowed by Goal 4 are inpracticable.

1000 Friends of Oregon v. Yanmhill County, 27 O LUBA 508

(1994); DLCD v. Josephine County, 18 O LUBA 88 (1989).

Moreover, the evaluation of the |limtations and explanation
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of how those limtations cunul atively support the county's
conclusion nust be in the county's findings and not nerely
in the intervenor's brief.

The county's findings in this case explain its
objections to petitioner's analyses (both in its first
petition for review and in its correspondence to the
county), recite its conclusions that the exception area is
irrevocably commtted and, in a separate attached exhibit,
recite the facts which support the decision. Nowhere in the
findings is there any evaluation of the facts or any
anal ysis denonstrating how or why the facts support its
concl usi ons. The county's findings do not establish that,
in fact, the curmulative limtations on the use of Tax Lot
600 conpel the conclusion that wuse of that Ilot for
commercial forestry uses is inpracticable.

C. Ot her Goal 4 Uses

Petitioner alleges the county's findings both m sapply
the | aw and are otherw se inadequate to establish that it is
i mpracticable to use Tax Lot 600 for other uses allowed by
Goal 4.

I ntervenors respond that the county eval uated the other
uses specified in the Goal 4 and in the county's code, and
that the record contains substantial evidence that no other

forest uses are practicable on Tax Lot 600.?2 I ntervenors

2Goal 4 uses are defined as foll ows:
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specified and analyzed other potential uses and, based on

the evidence in the record, argue that this analysis

establishes such inpracticability. | ntervenors further
argue that, to the extent the county's findings are
i nadequate, intervenors have pointed to evidence in the

record to support the inpracticability; and to the extent
the findings may go too far in their |egal analysis of the
requir ement for eval uation of ot her uses, they are
sur pl usage.

An initial problem with intervenor's analysis is that
the required evaluation of other uses is in the intervenors'
brief, and not in the county findings. That there may be
facts in the record, or even in the findings, which could
support a conclusion that other uses allowed under Goal 4
are inpracticable, does not excuse the county from the
requirenment that it analyze and evaluate the facts to show
how it reached its conclusion that other forest uses are
i mpracticabl e.

More significantly, the county m sconstrued the

requi renents of an exception to Goal 4. Not only did the

"Uses which may be allowed subject to standards set forth in
this goal and adnministrative rule are: (1) uses related to and
in support of forest operations; (2) uses to conserve soil,
water and air quality, and to provide for fish and wildlife
resources, agriculture and recreational opportunities
appropriate in a forest environnment; (3) l|locationally dependent
uses; (4) forest nmanagenent dwellings that are necessary for,
and accessory to, forest operations; and (5) other dwellings
under prescribed conditions."
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f or est

"ok

Rat her,

it concl uded

county not explain why other Goal 4 uses were inpracticable,

that it was not required to evaluate those

It concluded an obligation to eval uate ot her

uses was inconsistent with the Goal 4 requirenents.

*

*

*

"10. The

The county found:

*

‘other wuses' are essentially for the

benefit of the public and this Board finds

t hat preservation of lands solely for these
other uses to be inconsistent wth the
| anguage and intent of the applicable
conprehensive plan policies, the Forest
Practices Act and Goal 4. Land suitable for
commercial forestry contributes to the forest
I and base and the |ocal econony and

protection of the 'other uses' in conjunction
with this principal use is acceptable and the
subj ect property does not neet this standard.

The 'other wuses' do not provide any direct
econom ¢ benefit to the private |and owner
nor do they contribute substantially to the

| ocal or state forest econony by making the
forest practice of continuous growi ng and
harvesti ng of f or est tree speci es

econom cally efficient. The Board finds that
the leading use of forest |ands (continuous
growing and harvesting of for est tree
species) should be consistent wth sound
managenent of soil, air, water, and fish and
w ldlife resources which is regulated by the
State Forest Practices Act and adm nistered
by the Departnment of Forestry, not by the
County.

"The Board finds the construction of Goal 4
to be the opening policy statenent followed
by guidelines regarding uses, planning and
i npl enentation strategies and the County's
conpr ehensi ve pl an and i mpl ementi ng
ordi nances are consistent with this format.
This Board finds that the 'leading use' of
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continuos growing and harvesting of forest
tree species to be inpracticable on the
subj ect property.

"x % *x * %

"13. The Board finds that any |and, regardless of
zoning, can and does contribute to the
mai nt enance of soil, air, water and fish and
wildlife resour ces. Or nanent al trees,
shrubs, and ground cover found in rural and
urban areas serve to protect these val ues.
The concept that any land that serves to
mai ntain these values nust be designated
"forest' land woul d nake an exception to Goal
4 inpossible, which is clearly not the intent
of the Goal 2 exceptions process.

"x % *x * %

"14. The Board finds that a requirenent to
denonstrate that all of the 'other uses' are
inmpracticable in addition to denonstrating
that the leading use (economcally efficient
forest practices) is inpracticable is not
consi st ent with t he OAR 660- 04- 028( 3)
provi sion regarding not requiring the |[ocal
governnment to denonstrate that every use
al | owed by t he applicabl e [ goal ] be
i npossi ble, or the applicable provisions of
t he County Conprehensive Plan." Record 24-5.

We agree with the county that other forest uses that
may have sonme public value may nonethel ess be inpracticable
under Goal 4 because they provide no benefit to the property
owner . Goal 4 does not mandate that all natural resources
be preserved for their public value, without regard to their
usefulness to the private property owner. However, the
county's findings go far beyond this standard. The county's
determ nation that an evaluation of other forest uses would

be inconsistent with Goal 4, and that it therefore need not
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conduct such an evaluation, is wong as a matter of |aw
Both Goal 4 and the Goal 2 exceptions process nmandate such

an eval uati on. See OAR 660-04-028; DLCD v. Coos County, 29

O LUBA 415, 419 (1995); DLCD v. Curry County, 26 O LUBA 34

(1993).

After the required evaluation, the county may concl ude
that no other forest uses are practicable on Tax Lot 600
However, before it can reach this conclusion, the county
must identify the other Goal 4 forest uses and evaluate
their practicability on the subject site.3
CONCLUSI ON

The county has not denonstrated that Tax Lot 600 is
irrevocably commtted to uses not allowed by Goal 4.

The county's decision is remnded.

3We note that, in their argument that commercial forestry uses are not
practicable on Tax Lot 600, intervenors stress that the lot is covered
with alder, which they contend is not a commercial species. |[|f intervenor

is correct that alder is not a commercial forestry use, the county nust
eval uate the practicability of the site for growi ng and harvesting alder in
its evaluation of other uses allowed by Goal 4.
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