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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 95-064
TI LLAMOOK COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ED MYERS and W LMA MYERS,
| nt ervenor s- Respondent. )

Appeal from Tillanpbok County.

Celeste J. Doyle, Assistant Attorney GCeneral, Salem
filed the petition for review and argued on behalf of
petitioner. Wth her on the brief was Theodore R
Kul ongoski, Attorney General, Thomas A. Balnmer, Deputy
Attorney General, and Virginia L. Linder, Solicitor General.

No appearance by respondent.

Jeffrey L. Kleinman, Portland, filed the response brief
and argued on behalf of intervenors-respondent.

LI VI NGSTON, Chief Referee; HANNA, Referee, participated
in the deci sion.

REMANDED 12/ 01/ 95
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision by the board of county
comm ssioners approving a six-lot subdivision with one-acre
lots in a Rural Residential zone.
MOTI ON TO | NTERVENE

Ed MWers and WIm Mers (intervenors) nove to
intervene on the side of the respondent in this appeal.
There is no opposition to the nmotion, and it is allowed.
FACTS

I n August, 1994, intervenors filed applications for
subdi vi si on approval and conditional use approval of their
proposed developnment on six acres of a 90-acre tract.
| ntervenors proposed to divide the six acres into six, one-
acre |ots. The proposed subdivision is part of a 90-acre
tract owned by intervenors, which is included within a
| arger area of approximately 171 contiguous acres, all zoned
Rural Residential and included in a "noncomrunity rural
area. "1 The proposed subdivision would be reached by
traveling 1.1 mles down Hughey Lane and then one-quarter
mle down Marvin Road, which abuts the subdivision. The
subdi vision | ots are grouped around a cul -de-sac off Marvin

Road.

IAlthough the present proposal is for a six-lot subdivision, the
applicant made clear at the outset that the proposal is for the first phase
of a larger devel opment. Record 195, 241.
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After the planning conm ssion denied the applications,
intervenors appealed to the board of conm ssioners, which
reviewed the applications de novo. The board of
conmm ssioners held three hearings at which it accepted
testinony, argunent and evidence. On February 22, 1995, the
board of comm ssioners voted to reverse the planning
conmm ssion and approve the applications. The board of
conm ssi oners' decision was signed on March 20, 1995. This
appeal foll owed.

FI RST ASSI GNMENT OF ERROR

The mnimum ot size in the Rural Residential zone is
two acres, unless the eight criteria listed in LUO
3.010(4) (k) are satisfied, in which case lots as small as
20, 000 square feet may be allowed. The proposed subdivision
would contain lots of one acre. Petitioner accepts the
county's findings that LUO 3.010(4)(k)(1) through (4), (7)
and (8) are satisfied. Petitioner challenges the county's
interpretation of LUO 3.010(4)(k)(5) and (6) to allow the
one-acre |ots. Petitioner contends the interpretation is
inconsistent with the Tillamok County Conprehensive Pl an
(TCCP) policies inplemented by LUO 3.010(4) (k).

LUO 3.010(4) (k) states, in relevant part:

"The mnimum |[ot size my be as small as 20,000
square feet if the follow ng conditions are net:

", * * * *

"5. Public or private roads providing access to
the lots shall neet the standards as
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1 cont ai ned In t he County Land Di vi si on
2 Or di nance.

3 "6. Smaller parcels [less than two acres] are

Page 4



N -

N o o b~ W

18 The

LUO 3.010(4) (k)

conpati bl e W th t he character of t he
residential devel opment in the area.

"k * * * %"

(Policy 3.17), which states:

"Tillambok County recognizes that devel opnent
densities in rural areas have significant inpacts
on roadways, sewage disposal, water quality and
gquantity and nearby resource | ands. Ti | | amook
County will set its mninmum |ot size requirenment
in rural noncommunity areas at two acres in order
to prevent adverse inpacts. Higher densities wll
be allowed on a conditional basis where the
cunul ative inpact of greater densities is not
significant." (Enphasis added.)

plan findings in support of Policy 3.17 state,

19 relevant part:
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"* * * Tillamok County has |arge areas that are
appropriate for rural residential devel opnent and
is likely to have problenms unless it has
reasonable | ot sizes to govern future devel opnent.
There are four mmjor areas of concern affected by
rural | ot Si zes. These i ncl ude traffic
congestion, water quality, water availability, and
i npacts on resource | ands.

"The inpacts of dense rural devel opnent are not
felt imediately because developnment over snmall
areas is buffered by the | arge amounts of resource
| and which surround them In fact the rural
characteristics that people seek by noving to
rural areas may not be due to their property at
al | . Those who live on small lots are getting
their rural benefits from surroundi ng undevel oped
properties. But if all the surrounding properties
are developed with small lots, the area loses its
rural characteristics because no one has provided

i npl ements conprehensive plan policies for
noncommuni ty rural areas. Record 242. Among these plan

provisions is TCCP Urbanization (Goal 14) Policy 3.17
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t he open space.

"This problem is conmpounded by the desires of
property owners to have the sane devel opnent
rights as their neighbors. The first devel opnents
at high densities may have little effect on the
area because of the buffering provided Dby
nei ghboring | arge undevel oped parcel s surrounding.
By the tine that negative public inpacts are felt,
a lot size precedent has been fornmed which may be
difficult to change. The owners of undevel oped
property would think it wunfair that they should
have | ess devel opnent options than their nei ghbors
had al though continued devel opnent at the higher

density will nmean that the County wll have to
take other corrective action in order to alleviate
pr obl ens.

"The effect of uncoordi nated devel opnent on roads
is one area of concern. * * *

"k *x * * *

"The problem is actually nore conplicated because
roads in rural areas becone pedestrian and bicycle
routes since there are no sidewal ks.

"The streets can also beconme play areas for
children. The highway that once was a blessing to
rural residents because it afforded easy access to
town, now beconmes a nightmare because of the
danger it presents to their children.” (Enphasis
added.)

Petitioner argues generally that LUO 3.010(4)(k)(5) and
(6) mnust be interpreted consistently wth the concern
expressed in Policy 3.17 over the effects of the cunulative
i npacts of greater densities. Petitioner contends the
county's interpretation is not consistent with Policy 3.17

and thus violates ORS 197.829(1) through (3) (1993

Page 6



[ —

© 00 N oo o A~ O w N

N
=)

edition).?

LUO 3.010(4) (k) (5)

The challenged decision interprets LUO 3.010(4) (k) (5)
to apply only to Marvin Road and the proposed subdivision's
cul -de-sac. Petitioner contends that to be consistent with
Policy 3.17, the county nust interpret LUO 3.010(4)(k)(5) as
applying as well to Hughey Lane.

I ntervenor argues that Policy 3.17 is aspirational,
pointing out that it does not set out approval criteria for

the land use permt decision in question. See Stotter v.

City of Eugene, 18 O LUBA 135, 146-47 (1989). We agree

20RS 197.829 was anended by the 1995 |egislature. ORS 197.829(1)
through (3) were renunbered as ORS 197.829(1)(a) through (c). ORS 197.829
(1995 edition) provides:

"(1) The Land Use Board of Appeals shall affirm a |ocal
government's interpretation of its conprehensive plan and
| and use regul ations unless the board determ nes that the
| ocal governnment's interpretation:

"(a) |Is inconsistent with the express |anguage of the
conprehensive plan or |and use regul ation;

"(b) Is i nconsi st ent with the purpose for t he
conprehensive plan or |and use regul ation;

"(c) Is inconsistent with the wunderlying policy that
provi des the basis for the conprehensive plan or
| and use regul ation; or

"(d) Is contrary to a state statute, |and use goal or
rule that the conprehensive plan provision or |and
use regul ation inplenments.

"(2) If a local governnent fails to interpret a provision of
its conprehensive plan or |land use regulations, or if
such interpretation is inadequate for review, the board
may naeke its own determination of whether the | ocal
gover nment decision is correct."”
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t hat Policy 3.17 does not contain specific approval
criteria. Nevertheless, it provides a context for the
county's interpretation of LUO 3.010(4)(k)(5) and (6). It
states an underlying purpose or policy with which, under
ORS 197.829(1)(b) and (c) (1995 wedition), the county's
interpretation of LUO 3.010(4) (k) (5) and (6) must be
consi stent.

St andi ng al one, t he county's I nterpretation of
LUO 3.010(4)(k)(5) is within its interpretive discretion.
See Zi ppel v. Josephine County, 128 Or App 458, 461, 876 P2d

854, rev den 320 Or 272 (1994). It is not "so wong as to
be beyond col orable defense." Id. However, Zippel is

expressly limted to the interpretation of a | ocal ordinance
provi si on. The Court of Appeals made clear in Zippel that
it did not address the issue of conpliance with the state
and local requirenents incorporated by the |ocal ordinance.
1d. at 463.

The county's decision is inconsistent with the express
| anguage, purpose and policy underlying LUO 3.010(4)(k)(5),
as these are stated in Policy 3.17 and its supporting
findi ngs. The two-acre mninmum |ot size was expressly

chosen to avoid adverse inpacts on certain specified

features, including roadways. Greater densities are to be
permtted only when the cunulative I npact IS not
significant. As noted in the findings to Policy 3.17,

permtting six one-acre |lots could easily create "a lot size
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precedent” that would be difficult to change and could be
used to justify one-acre |lots on the bal ance of intervenor's
90-acre tract. The above-quoted | anguage from the findings
makes clear the drafters of the TCCP recognized that
i ncrenental approvals result in negative cumulative inpacts
on roadways.

| ntervenor argues the inpact of the three extra lots
created by allow ng one-acre, as opposed to two-acre lots,
in the proposed subdivision is negligible, and certainly
does not warrant requiring inmprovenents to Hughey Lane.
However, it is clear from the above-quoted findings in
support of Policy 3.17 that the plan's drafters believed

t hat uncoordi nated devel opnent woul d have substanti al

negative inpacts on county roads. The chal | enged

deci si on states:

"Staff expressed a concern based upon the possible
ultimate build-out of the Applicants' entire 90

acres. W find that this eventuality is not
before us here, and the proper subject of this
proceeding is the six lots in question.” Record
13.

However, Policy 3.17 does not allow the county to apply the
criteria of LUO 3.010(4)(k) in isolation each tinme a
proposal for a subdivision of |less than two-acre lots is
made. Al lowing small pockets of greater density on the
basis that when viewed in isolation, they have negligible
effects will result in uncoordi nated devel opnent.

Finally, intervenor argues that the reference in

Page 9



O 00 ~NO O B w N =

LUO 3.010(4)(k)(5) to the standards contained in the County
Land Division Ordinance (LDO) I|imts the application of
LUO 3.010(4)(k)(5) to the <cul-de-sac and Marvin Road.

I ntervenor relies on LDO 41(1)(c), which provides:

" STREETS. The devel oper shall grade and inprove
all streets in the subdivision partition, and
shall extend such streets to the paving line of
existing streets, in conformance w th standards
contained in this ordinance. Street inprovenents
shall include related inprovenents such as curbs
and shoulders to the extent that they are required
by the density or character of devel opnment.
| mprovenents may be required by the Public Wrks
Departnent on streets serving, but not within the
boundari es of, the subdivision. Such inprovenents
which are required in areas not within the plat
perinmeter shall be limted to the extent required
to serve the proposed subdivision.”

The challenged decision finds "on the basis of the
evi dence concerning traffic generation on the record herein
that the [Public Wrks] Department's proposed inprovenents
to Hughey Lane are not required to serve the proposed
subdi vi sion. "3 Record 18. It is undisputed that Hughey
Lane does not presently nmeet the standards contained in the
LDO and is potentially hazardous. Record 30, 122, 125, 127.
It is also undisputed that the proposed subdivision wll
generate additional traffic on Hughey Lane, since one nust

travel along Hughey Lane when going from or to the

3The Public Works Departnent estimated that each residence generates
approximately 10 trips per day. Record 219. The greater density all owed
by the chall enged decision would therefore generate an additional 30 trips
per day.
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subdivision. As there is no question that the residents of
t he proposed devel opnent are required to use Hughey Lane and
so will be "served" by the requested inprovenents, we
understand the decision to say the fact that Hughey Lane is
al ready substandard and overburdened is not a factor in
deciding whether or not to permt developnent at greater
densities than two acres.

LUO 3.010(4)(k)(5) is intended to Iimt the cunul ative
i npacts on roadways addressed in Policy 3.17. In the
abstract, the term "providing access" can be interpreted
narrowy or broadly. However, to limt the application of
LUO 3.010(4)(k)(5) to Marvin Road and the cul-de-sac nakes
meani ngful consideration of cunulative inmpacts on county
roads inpossible, and ignores the present condition of
Hughey Road, which will be used by all vehicles traveling
more than one-quarter mle fromthe subdivision.4

Wth respect to LUO 3.010(4)(k)(5), this assignnent of
error is sustained.

LUO 3.010(4) (k) (6)

The chall enged decision interprets "area," as the term

40n remand, the county nmmy consider requiring petitioner to nmke
i mprovenents to Hughey Road as a condition to approval of the proposed
subdi vi sion. However, the county is not required to inpose conditions to
enable intervenors to create a subdivision at a density greater than
normal ly allowed by the LUO. Shel ter Resources, Inc. v. City of Cannon
Beach, 27 Or LUBA 229, 241-42, aff'd 129 Or App 433 (1994). |If the expense
of upgrading Hughey Road to the standards contained in the LDO and its
di stance fromthe proposed subdivision nmake it inpracticable or inpossible,
for constitutional or other reasons, to require the inprovenents as
conditions to approval, the county may deny the application
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is used in LUO 3.010(4)(k)(6), to nmean "the properties
surrounding G lliam Court and Marvin Road, and adjoining or
wi thin one-quarter mle of Hughey Lane, within one-half mle
of its intersection with Marvin Road." The limts of the
area are justified in part by natural boundaries to the
south and east. The decision interprets "residential
devel opnent " as "properties actual ly devel oped for

residential use. Al t hough petitioner nmay be correct that
the delineation of "area" has been contrived to justify
approval of the proposed subdivision, both of these
interpretations are within the county's discretion under

Zi ppel, supra. See Friends of the Metolius v. Jefferson

County, 28 Or LUBA 591, 596 (1995).

The residential devel opnent within the defined area is
as dense as or nore dense than the proposed devel opnent.
The county's conclusion that the proposed lot sizes are
conpatible with the character of residential developnent in
the area 1is reasonable. Furt her nore, the county's
interpretation of LUO 3.010(4)(k)(6) 1is not inconsistent
with the express |anguage, purpose or underlying policy of
Policy 3.17, which addresses specific inpacts. The county's
interpretation therefore satisfies ORS 197.829(1)(a) through
(c) (1995 edition).

Wth respect to LUO 3.010(4)(k)(6), this assignnent of

error is denied.
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SECOND ASSI GNMENT OF ERROR

Petitioner contends the findings and conclusions in the
chall enged decision are not supported by substantial
evidence in the whole record. Petitioner's argunents under
this assignnent of error are insufficiently developed to

warrant review. Neuman v. City of Al bany, 28 O LUBA 337

(1994); Deschutes Devel opnent v. Deschutes Cty., 5 O LUBA

218 (1982).
Thi s assignnment of error is denied.

The county's decision is remanded.
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