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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
STEVE DOOB,
Petitioner,
VS.
LUBA No. 95-229

JOSEPHI NE COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ROBERT LEONHARDT,
| nt ervenor - Respondent . )

Appeal from Josephi ne County.

Steve Doob, Merlin, filed a petition for review and
argued on his own behal f.

No appearance by respondent.

Duane Wn Schultz, Gants Pass, filed the response
bri ef and argued on behalf of intervenor-respondent.

GUSTAFSON, Ref er ee; LI VI NGSTON, Chi ef Ref er ee
participated in the decision.

REMANDED 06/ 14/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of a
conprehensi ve plan map anendnment and zone change.
MOTI ON TO | NTERVENE

Robert Leonhardt (intervenor), the applicant below,
noves to intervene on the side of respondent. There is no
objection to the nmotion, and it is allowed.
FACTS

I ntervenor applied to the county for approval of a
conprehensive plan map anmendnent from Forest Resource to
Resi dential, and a zone change from Wodl ot Resource (\WR) to
Rural Residential - 5 Acre Mnimum (RR-5) for a 40-acre
parcel. The parcel is |located east of the I-5 freeway, and
is separated fromthe freeway by a narrow strip of WR-zoned
property. The properties east of the subject parcel and
west of the freeway are zoned RR-5. The property
i medi ately north is zoned WR. Adj acent to the southeastern
border is an approximately 3-acre parcel zoned WR The
remai ning property directly to the south is zoned Rural
Comrercial (RC). The property south of these adjacent
parcels is zoned RR-5.

Petitioner appeals the county board of comm ssioner's
(board) approval of the application.
FI RST ASSI GNMENT OF ERROR

Petitioner challenges the county's finding that there
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contends the county's findings do not

is an adequate supply of donestic water available to serve
the property on the basis that the adequacy of the supply is
based upon the availability of water on surrounding

properties, and not on the subject property. Petitioner

with the county's conmprehensive plan (plan) Goal
Policies 4(a) and 6(a); and the county Rural

Devel opment Code (RLDC) 47.030(B)(3) and (6).1
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1Pl an Goal 11, Policy 4(a) states:

“In order to amend the Conprehensive Plan map, it wll be

necessary to denmpnstrate conpliance with applicable Statew de

Pl anni ng Goal s and conformance with the text of the Josephine

County Conprehensive Pl an. At a minimm such changes shoul d

denonstrate:

"a. Physi cal capability of the land to support permtted
uses: e.g. adequate water supply, septic suitability,
soil quality, and adequate access."

Pl an Goal 11, Policy 6(a) states:

“In order to obtain a change of zone, it will be necessary to

denonstrate conpliance with applicable Statew de Pl anning Goal s

and conformance with the text of the Josephine County

Conprehensive Plan, Zoning Odinance, and other inplenmenting

ordi nances. At a mninmum such changes shoul d denonstrate:

"a. Physi cal capability of the land to support permtted
uses: e.g. adequate water supply, septic suitability,
soil quality, and adequate access."

RLDC 47.030(B) states, in relevant part,

"A request for a change of zone designation shall be reviewed
against the following criteria:

"x % % * %

"3. Denmonstrate the carrying capacity of the land to support
the uses permitted in the proposed Zone (as defined in

establish conpliance



1 Wth regard to quality and quantity of donmestic water
2 the county's finding of conpliance with each of the criteria
3 upon which this challenge is based states:

4 "Both the Applicant's submttal and the Staff

5 Report included area well |logs and a recent water

6 purity analysis on a well next to the property.

7 These proved that the average well in the area

8 produces 14.41 gallons per mnute and averages

9 172.57 feet deep with no potability problens. It

10 was found that adequate, potable well water is

11 avail able on the property."” Record 9.

12 | ntervenor argues that the relevant plan and code
13 criteria do not require the "site-specific" determ nation of
14 the quality and quantity of the donestic water supply that
15 petitioner urges.?2 | ntervenor further argues the county's
16 interpretation that evidence from surroundi ng properties can
17 be wused to denonstrate conpliance wth the challenged
18 criteria is entitled to deference, and that the evidence
19 from surrounding properties establishes an adequate supply
20 and quality of donestic water on this site.

Section 11.030(64), adequate access as defined in Section
11. 030(9) and any ot her physi cal characteristics
determ ned applicable in the pre-application conference);

Tx % % *x %

"6. Denonstrate the property's suitability for the uses
allowed in the proposed Zone, and that the request is
consistent with the purpose of the proposed Zone[.L

Tx % % % %"

2| ntervenor adds that the well logs in the record show that one of the
exam ned wells was, in fact, on the subject parcel, but that intervenor had
not been able to locate that well. The county's findings do not rely on

the presence of any on-site wells.
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The board's interpretation of its own ordinances is
entitled to deference and, under ORS 197.829(1), we wll

affirm that interpretation unless it is inconsistent with

t he | anguage, pur pose or underlying policy of t he
conprehensive plan or regulation it interprets, or is
contrary to state statute, goal or rule. Clark v. Jackson

County, 313 O 508, 514-15, 836 P2d 710 (1992); Zippel v.
Josephi ne County, 128 Or App 458, 876 P2d 854, rev den 320

O 272 (1994). In addition, when the local governnent fails
to provide an interpretation or provides one that is
i nadequate for review, under ORS 197.829(2) we may provide
our own determ nation.

In this case, although petitioner argued below that the
county's plan and code require on-site evaluation of water
quality and quantity, the county's findings do not discuss
its contrary concl usion. Rat her, we nust rely on the
county's inplicit interpretation that water supplies on
surroundi ng properties are sufficient to establish adequacy
of water quality and quantity on the subject parcel. That
interpretation is inadequate for our review since we cannot
determne the legal or factual basis for the county's
concl usi on. Whi |l e evidence from surroundi ng properties may
be adequate to establish certain characteristics or capacity
of the subject property in sone instances, the governing
body nmust first establish the essential relationship between

the properties before such reliance is credible. See Reeves
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v. Yamhill County, 30 O LUBA __ (LUBA No. 95-111, OCctober

31, 1995), slip op 8.

Moreover, in this case it appears that the board's
interpretation of the challenged plan and code provisions
may be contrary to their |anguage or intent. For exanpl e
plan Goal 11, Policies 4(a) and 6(a) both refer to the
"physical capability of the |land"; RLDC 47.030(B)(3) refers
to "the carrying capacity of the land to support the uses”

and RLDC 47.030(B)(6) refers to "the property's suitability

for the uses.” (Enphasi s added.) "Carrying capacity" is
further defined in RLDC 11.030(64) as "[t]he ability of |and
to support proposed developnent as determned by an
evaluation of * * * the adequacy of the donestic groundwater
supply[.]" A facial reading of these provisions suggests
they refer specifically to the land at issue and that, in
fact, they require a site-specific determnation. Wthout a
specific interpretation that establishes otherwise, or a
denonstration that the conditions on surrounding |ands can
be relied upon to determne the water quality and quantity
on the subject parcel, the county cannot rely on the water
quality and quantity of other parcels to satisfy these
criteria.

Thi s assignnent of error is sustained.
SECOND ASSI GNVENT OF ERROR

Pl an Goal 11, Policy 4(3) requires "the availability of

adequate public services to support the projected intensity
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of use. Petitioner contends there is inadequate sheriff
service to serve the property, and that, therefore, the
county's finding that public services are available is not
based upon substantial evidence in the record.

The evidence upon  which petitioner bases this
contention is an open letter sent by the county sheriff to
residents of the county to encourage support of a bond |evy
to increase funding of the sheriff's office. The letter is
not directed at the subject application, nor does it in any
way refer to a lack of public services available to serve
this particular site.

In finding conpliance with plan Goal 11, Policy 4(e),

t he board rejected petitioner's argunment by finding:

"The Board concludes the letter is general in
nature, was witten in the context of budget
reductions and a pending levy vote to restore
funding. To this extent, the letter represents an
effort to canpaign for the restoration of funding
to the Sheriff's Office, and not to provide
evidence directly relating to the criteria
contained in Goal 11.4e. The Board further notes
the letter makes absolutely no reference to
applicant's proposed plan and zone change, nor
does it even reference the issue of I and
devel opnent generally. For this reason, the Board
finds no probative value in the letter to this
application.”™ Record 10.

We agree. The county relied upon substantial evidence
in the record to conclude public facilities and services can
support the uses allowed by the request. The sheriff's open
letter to the community does not so underm ne the evidence

upon which the county relied to conpel a contrary
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concl usi on. See Younger v. City of Portland, 305 O 346,

752 P2d 262 (1988).

Thi s assignnent of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioner contends generally that the county's
findings do not establish conpliance with Statew de Pl anni ng
Goal 3. Specifically, however, he challenges only two of
t he bases upon which the county found conpliance with plan
Goal 11, Policy 5(A), which inplenments Goal 3 and states:

"5. In order to denmonstrate that land is non-
resource in capability and therefore appropriate
for a non-resource Conprehensive Plan designation,
the followi ng information shall be provided:

"A. The land does not fall wthin [Statew de
Pl anni ng] Goal #3 requirenments as shown by:

"1l. The soils are predomnantly other than

Class I-1V.

"2. The land is wunsuitable for farm use
considering soil fertility, grazing,
climate, irrigation, |land use patterns,

technol ogy and accepted farm practice.

A Soils

It is undisputed that without irrigation, the subject
property contains Class VI soils and that with irrigation,
the soils would be Class I1I1. Petitioner challenges the
county's conclusion that the request conplies with Goal 11,
Policy 5(A)(1) based on the county's interpretation of the

policy as follows:
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"The Board concludes the property is predom nately
other than Class I-1V. The Board further
concludes that the |anguage contained in this
policy was intended to make a strict reference to
the '"actual' rating of the property at the tinme of
the application, and was not intended to refer to
the 'potential' rating of the property. To
interpret this criteria to mean 'potential' class
ratings would be ineffective to reach the intended

resul t, because it would |eave applications
undeci ded or delayed, and would frustrate the
identification of non-resource soils by
elimnating the wuse of available information."
Record 12.

The county concludes that, because the subject parcel
presently has no irrigation rights, it has Class VI soils
and is, therefore, non-resource |and under plan Goal 11,
Policy 5(A)(1).

I ntervenor urges that we nust defer to the county's
interpretation of its policy under the Clark |line of cases
and ORS 197.829(1). However, under ORS 197.829(1)(d), we
owe no deference to a local interpretation if it "[i]s
contrary to a state statute, land use goal or rule that the
conprehensive plan provision or land use regulation
i npl ements. " Rat her, where a plan provision or |and use
regulation is clearly designed to inplenent a goal or goals,
the | ocal government may not interpret such a plan provision
or land use regulation in a manner inconsistent with the

goals it inplenments. Forster v. Polk County, 115 O App

475, 478, 839 P2d 241 (1992).
Pl an Goal 11, Policy 5(A) is designed to inplenment, and

in fact essentially mrrors, the requirenents for conpliance
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wth Goal 3. Therefore, we owe deference to the county's
interpretation only to the extent that interpretation is
consi stent with Goal 3.

Goal 3 defines "agricultural |and" to be:

"in western Oregon * * * Jand of predom nantly

Class I, Il, Ill and IV soils * * * as identified
in the Soil Capability Classification System of
the United States Soil Conservation Service, and

ot her | ands which are suitable for farm use taking
into consideration soil fertility, suitability for
grazing, climatic conditions, existing and future

avai lability of wat er for farm irrigation
pur poses, exi sting | and- use patterns,
t echnol ogi cal and energy inputs required, or
accepted farm ng practices." (Enmphasis added.)

G ven the express language in Goal 3 that future
avai lability of water for irrigation nust be considered in
evaluating suitability of soils for agricultural uses, the
county's interpretation that it need not consider potentia
availability of irrigation in determning soil suitability
is incorrect. W wll not defer to the county's
i nterpretation.

The application includes a statenment that "[i]f
irrigation were available, it mght be possible to generate
sone agricultural production on this site. There is no
irrigation available, however, and thus successful farm
production is inpossible.” Record 48. Anot her st at ement
adds, "Irrigation water rights to Junpoff Joe Creek [south
of the site] are not held and, therefore, irrigating the
property for agricultural production is not possible.” It

is, presumably, these statenents upon which the county
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relied to conclude irrigation is not "available." However
t hese statenents are insufficient to determne (1) whether
irrigation is not avail abl e because no attenpt has been nade
to irrigate or to obtain water rights; or (2) whether
irrigation is not available because the site lacks a
feasible irrigation source or because water rights fromthe
creek are unavail abl e.

G ven that the SCS soil survey rates soils on the site
as Class Ill when irrigated, the county nust consider the
potential for achieving Class Ill soils on the parcel. This
requires the county to, at a mninum consider in its
evaluation of the soils, the feasibility of providing
irrigation to the parcel. Wt hout such an evaluation, the
county's findings are inadequate to reach a conclusion
regarding the suitability of the soil wunder plan Goal 11,
Policy 5(A)(1).

Thi s subassi gnnent of error is sustained.

B. Suitability for Farm Use.

Petitioner next contends the findings are inadequate to
establish conpliance with plan Goal 11, Policy 5(A)(2),
because they consider only the soils on the property, and do
not address the other factors listed in that policy.

Pl an Goal 11, Policy 5(A)(2) requires that the county
denonstrate that the land does not fall wthin Goal 3
requi rements by establishing that

"[t]he land is unsuitable for farm use considering
soil fertility, grazing, climte, irrigation, |and
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use patterns, t echnol ogy and accepted farm
practice.3

The county's finding of conpliance with this policy
st ates:

"It was found that the soils on the property are
not suitable for farm uses for the reasons cited
under Goal 11, Policy 4b above."” Record 12.

The findings regarding Policy 4b explain that the class Vle
soil type on the property is not suitable for farm ng, and
concl ude:

"Conflicting wevidence was presented that the
property had been farmed in the past, but this

evi dence was inconcl usive. As no irrigation is
available to the property[,] [i]t was found that
the property is not resource land." Record 10.

The county's findings are inadequate to establish
conpliance with this policy. This policy is intended to
establish conpliance with Goal 3, which requires evaluation
beyond the current soil classification to the other |isted
factors which bear on the suitability of the property for
agricul tural use. In addition to its consideration of the

potential for irrigating the property, as discussed above,

SThis policy corresponds to the definition of agricultural land stated
in the Goal 3 rule, which includes, in addition to Class I-1V soils (in
western Oregon):

"Land in other soil classes that is suitable for farm use as
defined in ORS 215.203(2)(a), taking into consideration soi

fertility, suitability for grazing, climctic conditions,
exi sting and future availability of water for farm irrigation
pur poses; existing |and use patterns; technol ogical and energy
inputs required; and accepted farmng practicesj.;" OAR 660-

33-020(1) (B).

Page 12



© 00 ~N oo o b~ w NP

N NN NN R R R R R R R R R R
g A W N P O © O ~N O U » W N L O

26

t he county nust evaluate each of the other factors listed in
plan Goal 11, Policy 5(A)(2) before it can decide whether
the land is agricultural |and under Goal 3.

Petitioner also challenges the county's findings on
evidentiary grounds. Specifically, petitioner contends the
county should have found the subject property suitable for
agricultural use because it was zoned for agricultural use
in the past, because it is surrounded on nore than one-half
of its perineter by WR-zoned | and, and because of evidence
in the record of a 62-year-old man who testified that, prior
to his birth, his father had farnmed the property. We find
that none of these facts conpels a conclusion that the
property is suitable for agricultural wuse. Nonet hel ess,
since the suitability of the site for agricultural use is an
approval criterion, to the extent these facts reflect issues
relevant to the county's evaluation of this criterion, they
were raised below and the county nmust address themin its

findi ngs. See City of Whod Village v. Portland Area Metro

LGBC, 48 or App 79, 87, 616 P2d 528 (1980), Hillcrest
Vineyard v. Board of Comm Douglas Co., 45 Or App 285, 293

608 P2d 201 (1980).

The third assignnent of error is sustained.
FOURTH ASSI GNMENT OF ERROR

Petitioner challenges the county's conpliance with plan
Goal 11, Policy 5(B)(1), which states that Iland is not

forest land if:
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"B. The Iland does not fall wthin |[Statew de
Pl anni ng] Goal 4 requirenments as shown by:

1. The soils have a conposite Internal Rate
of Return [(CIRR)] of less than 3.50."4

In this case, the soils on the subject property are not

5(B)(1), as follows:

"An aut hori zed parcel of land shall be considered
Goal #4 land (forest |and) when the predom nant
(5199 soils on the parcel have an internal rate of
return (IRR) or conposite internal rate of return
(CIRR) of 3.50 or higher. Lands not neeting this
t est shal | be considered non-forest | ands. "
Record 114.

In its findings, the county explained the need for

18 clarifying policy:

19
20
21
22

"* * * The [CIRR] rating systemis conparative and
the purpose is to determne which soils have
"comrercial’ forest values and are therefore
forest resource in value. The numeric threshold

4The CIRR is the county's method of evaluating forest soils.
described the role of the CIRR in Doob v. Josephi ne County, 27 Or LUBA 293,
295 (1995), as foll ows:

Page 14

"The acknowl edged [plan] incorporates a docunent entitled
"Using Internal Rate of Return to Rate Forest Soils for
Application in Land Use Planning.' This docunent, generally

referred to as the Cunulative Internal Rate of Return (CIRR),
sets out the plan's acknow edged nethodol ogy for rating forest
soils. The CIRR contains a list of Josephine County soil types
and gives each soil class a nunerical value. The plan states
that soils having a CIRR of 3.5 or greater are considered
forest land, while soils with a CIRR below 3.5 are considered
"non-resource' soils." See Bates v. Josephine County, 28 O
LUBA 21, 27 (1994).

rat ed. However, shortly before intervenor's initiation of
the application in this case, the county planning office

adopted a "clarifying policy" interpreting Goal 11, Policy

this
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established in the study is 3.50. When nore than
one forest soil is present on a parcel of |and,
the soils are averaged together to create a
‘conmposite' internal rate of return. When only
one soil is present, that soil provides the rating
nunmber . When non-forest soils are present no
calculation or rating 1is possible because no
numeric val ue exists.

"In this particular case, the soils present on the
property are non-forest and no nuneric rating

exi sts. This nmeans it is not possible to
calculate an internal rate of return or a
conposite internal rate of return to determ ne
whet her the soils are below 3.50. This anonmaly

has surfaced in other land use cases and the
Pl anning Director, wunder the direction of this
Board, developed a policy to deal wth this
pr obl em The Board reaffirnms this policy in this
case[.]" Record 13.

The county then explains, in some detail, the reasons
for its new interpretation of Goal 11, Policy 5(B)(1), and

concl udes:

"[T]he Board adopts and applies the Planning
Director's Policy of WMy 17, 1995, to this
application. W conclude the |and covered by this
application does not fall within Statew de Goal 4
because the soils are non-forest."”™ Record 14.

Petitioner <contends the county's <clarifying policy
ampunts to an inproper amendnent of its conprehensive plan.
We agr ee.

As we acknow edged in Doob I, it is evident that the
CIRR evaluation nethod is difficult to admnister, and
l'i kely inadequate. Doob I, 27 Or LUBA 296. However, as we

al so stated there, regardless of how difficult or inadequate

the CIRR method may be, the county cannot add soils to the
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CIRR without following postacknow edgnent plan anmendnent
procedures. 1d. at 297.

The county's clarifying policy does far nore than
clarify or interpret plan Goal 11, Policy 5(B)(1). It

substantively changes requirenments for conpliance with that

policy. The county cannot exenpt from the required soils
evaluation all soils in the county which have not been
rated.>®

The county has not established conpliance with plan
Goal 11, Policy 5(B)(1).
The fourth assignnent of error is sustained.

The county's decision is remanded.

5The county notes in its findings that 55 soils have "forest soils"
ratings, and nore than 50 have "non-forest" soils ratings. We under st and
this distinction to nean that nore than 50 soils in the county have not yet
been rated for purposes of establishing a CIRR
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