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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

Cl TI ZENS FOR PUBLI C ACCOUNTABI LI TY, )
)
Petitioner, )
)
VS. )
)
CI TY OF EUGENE and DI VI SI ON OF ) LUBA No. 95-253
STATE LANDS, )
) FI NAL OPI NI ON
Respondent s, ) AND ORDER
)
and )
)
HYUNDAI ELECTRONI CS AMERI CA, )
)
| nt ervenor - Respondent. )

Appeal from City of Eugene and Division of State Lands.
David A. Bahr, Eugene, represented petitioner.

d enn Kl ei n, City Attorney, Eugene, represent ed
respondent City of Eugene.

WIlliam R Cook, Assistant Attorney General, Salem
represented respondent Division of State Lands.

Steven L. Pfeiffer, Portland, represented intervenor-
respondent.

LI VI NGSTON, Chi ef Referee; HANNA, Referee, participated
in the deci sion.

Dl SM SSED 07/ 22/ 96
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the Division of State
Lands (DSL) granting a renmoval -fill permt.
MOTI ON TO | NTERVENE

Hyundai El ectronics Ameri ca (Hyundai) noves to
intervene on the side of the respondent <city in this
proceeding. There is no opposition to the motion, and it is
al | owed.
FACTS!

Petitioner describes the challenged decision as
fol | ows:

"[T] he land use decision of Respondents City of
Eugene and the Division of State Lands, entitled
"In the Matter of Application RF 9842 by DAG Trust

for a Renmoval-Fill Permt,' dated Decenber 1,
1995. That decision grants Applicant DAG Trust
Partnership a removal -fill permt and includes a
det erm nation t hat a proposal by Hyundai

El ectronics Anerica to construct a sem conductor
manuf acturing facility in Lane County, Oregon, is
"in conpliance with l|local |and use policies and
regulations.'” Notice of Intent to Appeal 1.

The specified decision is one nade by DSL al one. It
states that "D.A G Trusts Partnership is authorized in

accordance with ORS 196.800 to 196.990 to perform the

oper ati ons descri bed in the attached copy of t he
application.™ The decision is supported by "Findings of
1These facts are derived from materials filed by the parties. The

record itself has not been fil ed.
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Fact and Determ nations."2
MOTI ONS TO DI SM SS

Both DSL and Hyundai (together, respondents) nove to
dismss on the ground that this Board |acks jurisdiction
over the chall enged decision. They contend petitioner's
only remedy is (or was) to request a contested case hearing

under ORS 196.835.3 As we stated in Stewart v. Division of

State Lands, 25 Or LUBA 565 (1993), with respect to parallel

provisions in ORS 196.825(6), 4

"This Board does not have jurisdiction to review
state agency contested case orders. Pilling .
LCDC, 22 Or LUBA 188, 192 (1991). ORS 196. 825(6)

2The chal | enged decision and the "Findings of Fact and Deterninations"
are attached as Exhibit A to Petitioner's Response to Respondents' NMotion
to Dism ss (Petitioner's Response), dated January 9, 1996.

SORS 196. 835 provides, in relevant part:

"Any person aggrieved or adversely affected by the director's
grant of a [renmoval -fill] permt my file a witten request for
hearing with the director within 60 days after the date the
permt was granted. If the director finds that the person
making the witten request has a legally protected interest
which is adversely affected by the grant of a permt, the
director shall set the matter down for hearing within 30 days
after receipt of the request. The hearing shall be conducted
as a contested case in accordance with ORS 183.415 to 183.430
183.440 to 183.460 and 183.470. The pernmittee shall be a party
to the proceeding. Wthin 45 days of the hearing the director

shal | enter an order containing findings of fact and
conclusions of law. The order shall rescind, affirmor nodify
the director's original order. Appeals from the director's

final order nmay be taken to the Court of Appeals in the manner
provi ded by ORS 183.482. * * *"

40RS 196.825(6) provides the opportunity for a contested case hearing to
an applicant whose application for a pernmit has been denied or who objects
to any of the conditions inposed. ORS 196.835 provides the opportunity for
a contested case hearing to aggrieved or adversely affected persons.
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explicitly provides that DSL renoval -fill permt
decisions are contested case orders and that
appeals of such orders are to the court of
appeal s, pursuant to ORS 183.482. Jurisdiction
for initial review of state agency contested case
orders is conferred on the court of appeals. 1d.
ORS 197.825(2)(d) explicitly provides that LUBA' s
jurisdiction '[d]oes not include those |and use
decisions of a state agency over which the Court
of Appeals has jurisdiction for initial judicial
review wunder ORS 183.400, 183.482 or other
statutory provisions.'" 1d. at 566.

The proceedings challenged in this appeal are at an
earlier stage than those in Stewart; to call the chall enged
deci sion a contested case order is perhaps to junp the gun.
However, we agree with respondents that petitioner's sole
remedy on appeal from DLS s decision, stated in ORS 196. 835,
was to request a contested case hearing and, if desired, to
appeal to the Court of Appeals from the order issued
foll owing the hearing.>®

Petitioner argues that LUBA has jurisdiction over at
| east the city's determ nation that the proposed project is
in conpliance with local |and use policies and regul ations.
Petitioner states that it is not "appealing DSL's permt in
its entirety, only the land use decision announced at page
nine of that docunent, which purports to find the
applicant's proposed use consistent with |ocal governnent
| and use standards."” Petitioner's Response 1.

Petitioner refers specifically to the follow ng finding

5\\¢ do not know whet her petitioner requested a contested case hearing.
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made by DSL in support of the chall enged deci sion:

"The project was reviewed relative to local I|and
use issues and found to be in conpliance wth
| ocal land use policies and regul ations. In June
1995, * * * Eugene's Planning Director, determ ned
that the proposed use was consistent with | ocal
conprehensive plan and zoning ordinances. On
August 7, 1995, * * * City of Eugene's attorney *
* * stated that the proposed use for manufacture
and assenbly of el ectronic conmponents and
accessories was an outright permtted use in the
-1 zoned areas, and that the proposed use was
consistent with and specifically contenplated with
the Metro Pl an. [A] Cty of Eugene planner, on
June 26, 1995 stated that the proposed approach
for devel opnent, pr ot ecti on, and wet | and
restoration and enhancenment on the WIlow Creek
property was consistent wth site designation
criteria within the Wst Eugene Wtland Plan's
[sic]; however, the Plan would need to be formally
amended to include this site.

"[DSL] finds that the project is in conformance
with existing public uses of the site and the
wet | and functions and values inherent to the site
and that the project is in conpliance with the
City of Eugene's acknow edged conprehensive plan
and zoning ordinances. [DSL] further finds that
t he proj ect i's al so consistent with uses
designated for adjacent land in the Wst Eugene
Wet | ands Plan, a conponent of the acknow edged
conprehensive plan.” Fi ndi ngs  of Fact and
Det ermi nati ons 9.

ORS 197.180(1) requires state agencies to take actions
"that are authorized by law wth respect to prograns

af fecting | and use in a manner conpati bl e with
conprehensi ve plans and | and use regul ati ons. Under a rule
adopted by the Land Conservation and Devel opment Conm ssi on
(LCDC), fill and renoval permts are Class A state agency

permits. OAR 660-31-012(1)(c). OAR 660-31-026(1) (d) (A
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requires an agency to determ ne whether or not a proposed
permt conplies with the Statewide Planning Goals and is
conpatible with the acknow edged conmprehensi ve pl an.

DSL rules require the agency to apply the rules stated
in OAR Chapter 660, Division 31 and to confer with the | ocal
governnent to determ ne that actions taken by the agency are
conpatible with applicable |and use plans and regul ations.
OAR 141-85-035(8), 141-85-050(2).6 Both ORS 197.180(1) and
the LCDC and DSL rules assign responsibility to the agency,
rather than the |ocal governnent, to make the ultinmate
conpatibility determ nation. However, OAR 660-31-035(1)

st at es:

"Class A Permts. When meking findings, state
agencies may use the affected |ocal governnment's
conpatibility determ nation when the agency finds
the affected | ocal governnment has determ ned that
the proposed activity and use are conpatible or
inconpatible with its Acknow edged Conprehensive
Pl an. "

60AR 141-85-035(8) states:

"The Director [of DSL] shall utilize the state permt
conpliance and conpatibility rules (OAR 660-31-005 to 660-31-
040) and the coordination agreement between the Division of
State Lands and the Departnent of Land Conservation and
Devel opnent to apply the Statewide Planning Goals to permt
deci si ons. "

OAR 141-95-050(2) states:

"The director shall confer with |ocal governnent to detern ne
that the proposed fill activity 1is «consistent wth the
applicable | ocal conprehensive plan and ordinances and
St at ewi de Pl anni ng Goal s and the other policies of the renoval -
fill law and these adm nistrative rules before approving permt
i ssuance. "
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We held in Hudson v. City of Baker, 15 Or LUBA 650,

652-53 (1987) that a "final" conpatibility determ nation by
t he local governnent, which necessarily concerns application
of the local governnment's plan and |and use regul ations and
is not a mnisterial decision, is a "land use decision," as

that term is defined in ORS 197.015(10). In Flowers .

Klamath County, 17 Or LUBA 1078 (1989), we stated:

"We believe two factors govern whether a | ocal
governnment's determnation of conpatibility wth
its acknow edged plan and regulations, nade as

part of a state agency approval process, is a
"final' decision applying the |ocal governnment's
pl an and regul ations. First, the state agency
must be required, by statute, rule or other
aut hority, to assure that the proposal IS
conpatible with the 1|ocal governnent plan and
regul ati ons. Second, the state agency nust be
aut hori zed, by statute, rule or other |egal
authority, to rely on the |ocal governnment's
determ nation of conpatibility." Id. at 1083.

(Enphasis in original.)

Both of those factors are satisfied in this case. DSL
is required by its own rules to determ ne that actions taken
by the agency are conpatible with applicable I and use pl ans
and regul ati ons. OAR 660-31-035(1) authorizes DSL to rely
upon a local governnment's determ nation that a proposed
project is conpatible with its conmprehensive plan and | and

use regul ati ons. However, Hudson, Flowers and Knee Deep

Cattl e Conpany v. Lane County, 28 Or LUBA 288 (1994), aff'd

133 O App 120 (1995), all concern Class B permts, for
whi ch | ocal governnent conpatibility determ nations nust be

in witing. OAR 660-31-035(2), which governs Class B
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1 permts, requires "witten findings denonstrating conpliance
2 wth the goals or conpatibility with the acknow edged pl an.”
3 In contrast, OAR 660-31-035(1), which governs Class A
4 permts, does not expressly require that the affected |oca

5 governnent's conpatibility determnation either be in
6 witing or be supported by witten findings.

7 Even so, the absence of a witten |ocal governnment
8 determnation raises the question of whether there actually
9 is a local governnent determ nation upon which DSL relied or
10 whet her, I nst ead, DSL made its own determ nation of
11 conpatibility based on evidence received from various |oca

12 governnent enpl oyees and, perhaps, other sources.

13 The finding quoted above relies on the separate
14 opinions of the city's chief planner, the city attorney and
15 another planner. It is neither the product of a formal city
16 process resulting in a final decision, nor even the
17 determ nation of a designated city decision maker. Cf Weks
18 v. City of Tillanmook, 113 O App 285, 832 P2d 1246 (1992)
19 (absence of formal notion and vote by city council on
20 request that conditional use permt be revoked does not nean
21 challenged decision is not final or that it is nerely
22 advisory). The determ nation of conpatibility was actually
23 made by DSL, based on the attorney's and pl anners' opinions,
24 and not by the | ocal governnent.

25 Because the conpatibility determ nation portion of the
26 chal l enged decision was not made by a city decision naker,
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1 we agree with respondents that this Board | acks jurisdiction
2 over petitioner's appeal.’

3 Thi s appeal is dism ssed.

"There may be other reasons, not briefed, that require we disniss.
Petitioner's notice of intent to appeal identifies the Decenber 1, 1995 DSL
deci sion as the decision being appeal ed. Qur rules require the notice of
intent to appeal include, anmobng other things, the full title of the
decision to be reviewed as it appears on the final decision, the date the
decision to be reviewed becane final, and a concise description of the

decision to be reviewed. OAR 661-10-105(3). Petitioner's failure to
conply with OAR 661-10-105(3) is not merely a technical defect, because we
do not know what or whose decision petitioner wi shes to appeal. Mreover,

the planning director's conpatibility determ nati on was nade in June, 1995.
VWhile certain circunstances might justify filing the notice of intent to
appeal six nonths later, assuning that is the determ nation petitioner
wi shes to appeal, petitioner does not show those circunstances apply here.
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