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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
DESI GN HOVE CONSTRUCTI ON, | NC.,
Petitioner,
VS.
LUBA No. 96-138

CITY OF SI LVERTON,
FI NAL OPI NI ON

N N N N N N N N N N N

Respondent , AND ORDER
and
DANNY JOHNSON and LOUI SE JOHNSON, )
Intervenors-Respondent? )

Appeal from City of Silverton.

Mark D. Shipman, Salem filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Wallace W Lien, P.C

Ri chard D, Rodeman, Corvallis, filed a response brief
and argued on behal f of respondent.

Donald M Kelley, Silverton, filed a response brief and
argued on behalf of intervenors-respondent. Wth himon the
brief was Kelley & Kelley.

LI VI NGSTON, Referee; GUSTAFSON, Referee, participated
in the decision.

REMANDED 02/ 28/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the city council
granting prelimnary plat approval of a residential
subdi vi si on.

MOTI ON TO | NTERVENE

Danny Johnson and Louise Johnson (intervenors), the
applicants below, nove to intervene in this proceeding on
the side of the respondent. There is no opposition to the
notion, and it is allowed.

FACTS

On March 8, 1996, intervenors subnmtted an application
for prelimnary plat approval of a 13-lot subdivision,
including a request for a variance, to the city planning
departnment. The proposed subdivision lies on either side of
a proposed roadway. Record 157. The variance, requested
under Silverton Zoning Ordinance (SzO 17.16.030, was to
"[r]educe the required right of way from 60 feet to 40 feet
with a 10 foot public utility easenent on each side with a
si dewal k on one side." Record 186.

A city planner reviewed the application and notified
intervenors on March 14, 1996 that certain additional itens
woul d be required within the next 10 days. One of these
items was a "[w]ritten Applicant statement dealing with the
subdi vi si on and vari ance. " Record 171. The request for a

written applicant statement was apparently nmade pursuant to
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Part 1V of the application form?!1 Al t hough intervenors
submtted additional information in response to the city
pl anner's March 14, 1996 letter, they did not submt a
written applicant statenent. They did, however, invite the
city planner to "advise if there are further steps we need
to take in regard to your letter of March 14, 1996." Record
170. The <city planner did not request additional
i nformation.

After two hearings, the <city planning conm ssion
approved the proposed subdivision on May 14, 1996 in
Resol ution No. PC-96-09. Record 91-95. Petitioner appeal ed
the decision to the city council, which held a de novo
hearing on July 1, 1996 and adopted a notion affirmng the
deci sion of the planning comm ssion. Record 17.

Thi s appeal foll owed.

lpart 1V of the application form states:

"A witten statenent shall be submitted with this application
and shall contain the follow ng information:

"a) The character of the proposed devel opnent;

"b) The proposed manner of financing;

"c) The method proposed to mamintain any private conmon open
ar eas, bui | di ngs, private thoroughfares or ot her

facilities;

"d) The proposed tinme schedul e of devel opnent."
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FI RST ASSI GNMENT OF ERROR

A. Witten Statenent Requirenent

Petitioner contends the city failed to conmply wth
applicable | aw by approving the prelimnary plat application
w thout requiring intervenors to provide a witten narrative
statement, required by the subdivision application form
pertaining to the character of the subdivision. The city
and intervenors (respondents) contend in their briefs (1)
that petitioner may not raise this issue, because it was not
raised below and is therefore outside the scope of our
review under ORS 197.835(3);2 and (2) that the witten
narrative is not required by the city's conprehensive plan
or land wuse regulations. At oral argunment petitioner
acknow edged the issue of the witten narrative was not
rai sed bel ow, but responded that because the notice of the
hearings before the planning conmm ssion and city council did
not list the applicable criteria fromthe ordi nance and pl an
that applied to the application, as required by ORS
197.763(3)(b),3 ORS 197.835(4)(b) permts this Board to

20RS 197.835(3) states:
"I ssues [before LUBA] shall be linmted to those raised by any

partici pant before the l|ocal hearings body as provided by ORS
197.195 or 197.763, whichever is applicable.”

3ORS 197.763(3) states, in relevant part:

"The notice provided by the jurisdiction shall

"x % % * %
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consider the issue of the mssing witten narrative.

ORS 197.835(4) provides, in relevant part:

"A petitioner my raise new issues to the board
if:

"x % *x * %

"(b) The 1local governnment failed to follow the
requi rements of ORS 197.763(3)(b), in which
case a petitioner may raise new issues based
upon applicable criteria that were onmtted
from the notice. However, the board may
refuse to allow new issues to be raised if it
finds that the issue could have been raised
before the | ocal governnent; or

"k ok ox x xv (Enphasi s added.)

Al t hough the witten narrative is requested on the
city's application form petitioner has not identified an
applicable legal standard or criterion that requires its
subm ssi on. Therefore, petitioner may not raise new issues
based on the city's failure to include such a criterion on
the notice of hearings. Furthernore, since petitioner has
not shown the failure to require the witten narrative
viol ates any | egal standard, petitioner has stated no basis

for reversal or remand. Nalette v. City of Klamath Fall s,

28 Or LUBA 709, aff'd 134 O App 414, rev den 321 O 512
(1995); Frankton Neigh. Assoc. v. Hood River County, 25 O

LUBA 386, 389 (1993).

"(b) List the applicable criteria from the ordinance and the
plan that apply to the application at issue;

"x % *x * %"
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Thi s subassi gnnent of error is denied.

B. Addi tional Variance Requirenent

I ntervenors applied for and were granted a variance to
reduce the required right-of-way from 60 feet to 40 feet.
Petitioner contends intervenors should also have been
required to obtain a second variance to reduce the curb
width of the right-of-way from 34 feet, which is required by
SZO 17.16.030, to the 30 feet shown on the prelimnary plat.

Respondents answer that this issue was not raised
during the | ocal proceedings and therefore is outside of the
scope of our review under ORS 197.835(3). At oral argunent,
petitioner contended that because the notice of the hearings
before the city planning comm ssion and city council did not
include a reference to SZO 17.16.030, they are permtted by
ORS 197.835(4)(b) to raise this issue on appeal.

The notice of the hearings does not include a reference
to SZO 17.16.030. Therefore, petitioner may raise the issue
of a required variance to SZO 17.16.030 before this Board.
Cumm ngs v. Tillanmpbok County, 26 Or LUBA 139, 145 (1993).

SZO 17.16. 030(B) states:

"The street right-of-way in or along the boundary
of a subdivision shall have the follow ng n ninmm
w dt h, except a boundary street may be half such
wdth where it is apparent that the other half
wll be dedicated from adjacent properties as
fol |l ows:

Ri ght - of - \ay Curb-to-Curb
W dt h W dt h
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M nor Streets 60 34
f eet f eet

I ntervenors argue the paving width criterion is a
"design paraneter not requiring a variance." | ntervenors'
Brief 6. The city argues that petitioner has failed to show
why the right-of-way width and the curb-to-curb width could
not have been addressed in one variance, rather than two.

Al t hough the text of SzZO 17.16.030(B) addresses only
street right-of-way, the inclusion of curb-to-curb width in
the acconpanying table appears to establish a mandatory
standard for curb-to-curb w dth. The chall enged deci sion
does not address that standard in any way. VWile the city
may be correct that the curb-to-curb width standard could
have been interpreted, in the challenged decision, as
included in the variance concerning right-of-way wdth, it
was not so interpreted.

Thi s subassi gnnent of error is sustained.

The first assignment of error is sustained, in part.
SECOND ASSI GNMENT OF ERROR

Petitioner attacks the findings in support of the
chal l enged decision on the ground they do not satisfy the

requi renments of ORS 227.173(2), which states:

"Approval or denial of a permt application,
expedited land division or Ilimted Iand wuse
deci sion shall be based upon and acconpani ed by a
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brief statenment that explains the criteria and
standards considered relevant to the decision,
states the facts relied upon in rendering the
decision and explains the justification for the
decision based on the criteria, standards and
facts set forth."

See Sunnysi de Nei ghborhood v. Clackanas Co. Comm, 280 O 3,

20- 21, 569 P2d 1063 (1977); Heiller v. Josephine County, 23

Or LUBA 551, 556 (1992).

Petitioner identifies certain approval standards that
it contends are not addressed by the findings. These
include certain conprehensive plan provisions, the SZO
standards generally, and the variance standard. Petitioner
al so contends certain findings with respect to i ssues raised
bel ow shoul d have been nade that were not made. Intervenors
contend the issue of the findings is outside the Board's
scope of review under ORS 197.835(3) because it was not
rai sed bel ow.

A petitioner is not required to anticipate the actual
findings a |ocal governnent ultimately adopts in support of
its final decision or question the adequacy of the evidence
accepted into the record to support such findings. Luci er

v. City of Medford, 26 Or LUBA 213, 216 (1993). Petitioner

may therefore raise the adequacy of the adopted findings as
an issue before this Board.

1. Conpr ehensi ve Pl an St andards

Petitioner contends the findings (in particular,

Finding 6) are inadequate with respect to the Urbanization
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El ement and the Natural Hazards Elenent in the city's
conprehensi ve plan. Both elenents contain specific
pol i ci es: the Urbanization Elenment has seven policies
addressing residential devel opnent, and the Natural Hazards
El ement has two policies addressing devel opnent in natural
hazard areas.

| ntervenors argue Finding 6 is "extraneous to the
City's approval because the City has not incorporated its
Conprehensive Plan into its |land use regulation.” Finding 6

st at es:

"[T] he proposed use is consistent with applicable
policies of the Silverton Conprehensive Plan, in
particul ar the Urbani zation Element, and with the
requi renment that all lots which have sl opes
greater than 15% be identified on the final plat
and that a site specific geo-technical report be
provided to the Building Oficial prior to any
bui |l di ng permt approval the goals and policies of
the Natural Hazards Elenment will be net."

The failure of the SZO to incorporate specifically any
or all of the standards of the conprehensive plan as
rel evant approval standards does not, of itself, preclude
the city from applying them Whet her conprehensive plan
policies apply directly to land use applications depends
largely on the city's interpretation of its plan and | and

use regulations. Shelter Resources, Inc. v. City of Cannon

Beach, 27 Or LUBA 229, 236, aff'd 129 Or App 433 (1994). 1In
t he absence of a local interpretation, where a conprehensive
plan or l|and use regulation does not explicitly designate

whi ch portions of the plan or |and use regul ati on operate as
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mandatory |and use approval criteria, a case-by-case
i nquiry, exam ning the wording and context of the particular
plan and |land use regulation provisions, is required to

identify mandatory approval standards. Eskandarian v. City

of Portland, 26 Or LUBA 98, 104 (1993).

The <chall enged decision specifically identifies the
Ur bani zation Elenent and the Natural Hazards Elenent as
rel evant to the approval of t he prelim nary pl at
application. W are required to defer to the city's
determ nation of which local code or plan provisions are

approval criteria unless it is indefensible. DeBar del aben

v. Tillanmpbok County, 142 O App 319, 325, 922 P2d 683

(1996). The <city's identification, 1in the challenged
decision, of the Urbanization Element and the Natural
Hazards El enent as applicable standards is not indefensible,
and we defer to it.

| ntervenors contend that because the chall enged
decision is a |limted land use decision, governed by ORS
197.195, the findings my be nore cursory than they would
have to be for a land use decision. W reject this
contention. ORS 227.173(2), which governs findings, nakes
no such distinction. We agree with petitioner that the
findings in the challenged decision do not adequately
identify and address the applicable standards or policies
contained in the Urbanization Element and the Natural

Hazards El enent of the city's plan.
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2. SZO St andar ds
Petitioner contends the findings (in particular,
Finding 7) do not adequately address applicable zoning

standards. Finding 7 states:

"[T] he proposed 13 (thirteen) lot single famly
residenti al devel opnent conplies with t he
applicable zoning standards of the R-1 Single
Famly district within Odinance No. 498 and the
requi rements outlined wthin Chapter 17 on
Subdi vi sions. "

We agree with petitioner this finding fails to satisfy
ORS 227.173(2) and is unacceptably concl usory.

3. Vari ance Standard

Petitioner contends, in connection with the variance
that was taken with respect to right-of-way wdth, that
while the findings adequately identify the criteria that
must be satisfied to justify a variance, they do not discuss
the facts that support a conclusion that the criteria are
sati sfi ed.

The variance criteria stated in SZO 17.24.020 are:

"A. Special conditions or circunstances peculiar
to the property under consideration nmake a
vari ance necessary;

"B. The variance is necessary for the proper
devel opnent of the subdivision and the
preservation of property rights and val ues;

"C. The variance will not at present or hereafter
be detrinental to the public welfare, or
injurious to other properties adjacent to or
in the vicinity of the proposed subdivision.™

In response to these criteria, the city mde the
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follow ng findings:

"10. [T] he application also contained a concurrent
request to reduce the street right of way
from60 feet to 40 and to allow a sidewal k on

only one side of the street. The vari ance
request was reviewed consistent wth the
revi ew criteria outlined in Chapt er
17.24. 020.

"11. [B]ecause of steep slope constraints the
request for concurrent vari ances was
approved."” Record 7.

The city's findings identify steep sl ope constraints as
a reason to grant a variance, but do not explain whhy, in
this case, a variance is "necessary,” and so are inadequate
with respect to SzZO 17.24.020(B). They do not address
SZO 17.24.020(C) at all. We agree with petitioner the
findings with respect to SZO 17.24.020 do not satisfy
ORS 227.173(2).

4. Fi ndings Wth Respect to |Issues Rai sed Bel ow

Petitioner's final argunent relates to findings that
petitioner contends should have been made, but were not.*4
Petitioner maintains that neighbors raised "rel evant issues
with respect to containing off site surface water drainage
and other debris, and with future devel opnent plans of the

remai nder parcel."” Petition for Review 12. Petitioner

4pPetitioner again raises the missing narrative statement, this tine to
contend the findings with respect to the narrative statenent requirenent
are inadequate. Because we conclude above the requirenment for a narrative
statenent is not inposed by identified plan or |and use regul ations, we do
not address the contention under this assignnment of error
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cites to Record 130, the m nutes of the planning comm ssion
hearing, where testinony was received concerning "storm
drai nage" and "water drainage"; and Record 135, where there
is a reference to "surface run off water." Petitioner
argues these issues are relevant to conpliance with SZO
17.08.010(2) (i), which |ists, as a prelimnary plan
requi renment, the "location of any drainage ways or easenents
in or adjacent to the proposed subdivision."

Fi ndi ngs nmust address and respond to specific issues,
raised in the proceedings below, that are relevant to
conpliance with applicable approval standards. Hillcrest

Vineyard v. Bd. of Comm Douglas Co., 45 Or App 285, 293,

608 P2d, 201 (1980); Norvell v. Portland Area LGBC, 43 O

App 849, 853, 604 P2d 896 (1979); MKenzie v. Miltnonmah

County, 27 Or LUBA 523, 544-45 (1994); Heiller v. Josephine

County, 23 O LUBA 551, 556 (1992). However, the issues
must be raised with enough specificity to permt the | ocal
deci sion naker to address them W disagree with petitioner
that the comments quoted above sufficiently raise as an
i ssue conpliance with SZO 17.08.010(2)(i), which addresses
t he location of drainage ways or easenents.

Notwi t hstanding the deficiencies in the findings,
respondents invite us to affirm under ORS 197.840(11)(b)

that part of the decision supported by the record.>

SORS 197.840(11) (b) provides:
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Respondents rely on the staff report which was provided to
the city planning comm ssion and city council and which
contains nore detailed observations in relation to specific
st andar ds, the planning conmm ssion's consideration of
"various aspects related to the subdivision," and statenents
from the engineering firm that assisted with petitioner's
application.

We decline respondents' invitation. As we stated in

Marcott Holdings, Inc. v. City of Tigard, 30 O LUBA 101,

122-23 (1995), ORS 197.829(2) and ORS 197.835(11)(b) allow
us to renmedy oversights and inperfections in [ocal
governnent |and use deci sions. However, we need not take
over the responsibilities of local governnments, such as the
interpretation of conpr ehensi ve pl ans and | and use
regul ati ons, the preparation of adequate findings and the

wei ghi ng of evidence. See also Squires v. City of Portl and,

O LUBA _ (LUBA No. 95-187, July 1, 1996), slip op 12
n4; Canby Quality of Life Commttee v. City of Canby, 30 O

LUBA 166, 173 (1995); Waugh v. Coos County, 26 Or LUBA 300,

306- 08 (1993).

"Whenever the findings are defective because of failure to
recite adequate facts or |legal <conclusions or failure to
adequately identify the standards or their relation to the
facts, but the parties identify relevant evidence in the record
which clearly supports the decision or a part of the decision,
the board shall affirmthe decision or the part of the decision
supported by the record and remand the renmainder to the |oca
government, wth direction indicating appropriate renedial
action."
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1 The second assi gnnment of error is sustained, in part.

2 The city's decision is remanded.
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