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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

MAR- DENE CORPORATI ON,
Petitioner,
VS.

CI TY OF WOODBURN

N N N N N N N N N N N N N N N

Respondent FI NAL OPI NI ON
AND ORDER
and
ROBERT A. JENSEN and SHI RLEY
JENSEN,
| nt ervenor s- Respondent. )
Appeal from City of Wbodburn.
Bill Kloos, Eugene, represented petitioner.

N. Robert Shields, Portland, represented respondent.

Donald C. McClain, Portland, represented intervenors-
respondent.

LI VI NGSTON, Referee; HANNA, Chief Referee; GUSTAFSON,
Referee, participated in the decision.

DI SM SSED (LUBA No. 96-136)
TRANSFERRED (LUBA No. 96-219) 05/ 29/ 97

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

In this consol i dated appeal, petitioner appeal s
decisions of the city planning commssion and the city
council that a condition inposed in connection with a 1992
site plan approval is satisfied.
MOTI ON TO | NTERVENE

Robert A. Jensen and Shirley Jensen (intervenors) nove
to intervene on the side of the respondent. There is no
opposition to the notion, and it is allowed.
FACTS

Petitioner is the owner or operator of a restaurant
(Wendy's) located on the north side of State Hi ghway 214.
In Site Plan Revi ew Case 92-12, the city planning conm ssion
approved a site plan for the construction of a notor | odge
(Holiday I'nn Express) northwest of petitioner's restaurant.
In response to comments of the State Hi ghway Division that
access to H ghway 214 should be limted, Record 129, the
pl anni ng commi ssi on i nposed t he foll ow ng condi tion
(Condition 4):

"ACCESS: The af fected property owners as
described in Section E, Subsection 1 (a-e) of the
staff report shall prepare an agreenent that neets
City and State Hi ghway Division approval prior to
the issuance of a building permt for the Holiday
I nn Express."” Record 3.

Section E, Subsection 1 (a-e) of the staff report,

which was incorporated by reference into Condition 4,
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1 provides, as relevant:

2 "1l. Since driveway access points to the State
3 Hi ghway disrupt the flow of through trafficp,)
4 elimnate;,; to the extent possibler,; this
5 nunber of access points to the Hi ghway. To
6 acconplish this and not j eopardi ze the
7 affected business requires the follow ng
8 action.

9 "% * * * *
10 "b. Elimnate [one] of the two access points
11 on Highway 214 to Wendy's Restaurant[:]
12 that driveway access closest to the
13 Fai rway Pl aza. An alternative access
14 woul d be accommpdated off the Evergreen
15 Road ext ensi on al ong t he westerly
16 portion of the Fairway Plaza property. *
17 * X
18 "x % *x * %
19 "d. Allow for the driveway access between
20 J's and Wendy's restaurants to be an
21 entrance only. Vehi cl es accessi ng
22 H ghway 214 from the Holiday I|Inn would
23 use the Evergreen Road extension north
24 of Hi ghway 214.
25 "e. Curb cuts for * * * Wendy's [restaurant]
26 should be placed on the northerly
27 portion of those properties.” Record 7.
28 Petitioner and the other "affected property owners as

29 described in Section E, Subsection 1 (a-e) of the staff
30 report" were not able to reach the agreement required by

31 Condition 4. The chall enged deci sion states:

32 "After it becane apparent that this access
33 agreenent could not be reached, Planning Staff
34 brought this issue to the Planning Comm ssion by a
35 meno dated August 5, 1993. The issue was
36 di scussed briefly by the Conm ssion with staff at
37 the August 12, 1993 neeting and a consensus was
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reached not to enforce this condition."1 Recor d
145.

On August 13, 1993, the city issued a building permt
for the Holiday Inn Express, which is now conpleted. Record
154, 342. The city approved plans which showed two access
points at the north boundary of the Wendy's site. Record
212, 223. However, the access points were never
constructed.

Petitioner seeks the enforcenment of Condition 4. On
August 17, 1995, the planning conmmssion initiated a
proceeding to reconsider its August 12, 1993 decision not to
enforce the condition. Record 888. After notice and two
public hearings, the planning conm ssion concluded that it
had jurisdiction over the enforcenent of Condition 4 because
it was mmking a discretionary determ nation under the
Woodburn Zoni ng Ordi nance (WZO).2 Record 88. The planning
comm ssion also concluded that Condition 4 had been
substantially conplied wth. I d. Because of its concern

that the city council mght not have jurisdiction over an

1Thi s passage is from "Menorandum Opinion No. 96-01," which was provided
by the <city attorney to the planning comr ssion. Record 145-50
Menmor andum Opinion No. 96-01 is incorporated by reference into the
chal | enged deci sion. Record 11

2The present version of WO chapter 11 contains site plan review
st andar ds. We do not know whether the sane, different or any site plan
review standards were applied at the tine of Site Plan Review Case 92-12.
Neither Site Plan Review Case 92-12 nor the challenged decision identifies
speci fic WZO standards. Site Plan Revi ew Case 92-12 does di scuss access to
public streets, which is now addressed in WZO 11. 070(d).
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appeal of the planning comm ssion's decision, petitioner
appeal ed the planning conm ssion's decision to this Board in
LUBA No. 96-136.

Petitioner also appealed the planning conm ssion's
decision to the city council. The city council concluded
that it did have jurisdiction and that Condition 4 had been
substantially conmplied wth. Record 10-11. Petitioner
appeals the city council's decision in LUBA No. 96-2109.

MOTI ON TO DI SM SS

Pursuant to ORS 197.825(2)(a), the <city noves to
di sm ss LUBA No. 96-136 on the ground that petitioner failed
to exhaust its admnistrative renedies prior to appealing
t he planning conm ssion decision to LUBA. The city contends
t he WZO provides for an appeal from the planning conm ssion
to the city council. Petitioner acknow edges the appeal to
this Board from the planning comm ssion's decision was
precauti onary. Since petitioner was able to appeal the
pl anni ng comm ssion's decision to the city council and since
the parties agree the decision of the city council is the
city's final decision, we dismss LUBA No. 96-136.
JURI SDI CTI ON

Petitioner challenges our jurisdiction, contending that
the challenged decision is an enforcenent decision, and

requests under OAR 661-10-075(11)(a) that we transfer this
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proceeding to circuit court.3 Petitioner npmaintains the
| ocal proceeding was |limted to consideration of whether
Condition 4 had been substantially complied with and shoul d
be further enforced. Petitioner contends further both that
the statutes defining LUBA's jurisdiction do not include
enf orcement decisions and that the statutes reserving
jurisdiction to the circuit courts do include enforcenent
deci si ons. Intervenors and the ~city disagree wth
petitioner's characterization of the challenged decision.
They contend it is an interpretation of the city's earlier
site plan approval, which itself resulted from the
application of conprehensive plan provisions and |and use
regul ati ons.

Wth exceptions not relevant to this case, our
jurisdiction is limted to the review of "any |and use
deci sion or l[imted |and wuse decision of a |local

governnment. "4 ORS 197.825(1). These terns are defined in

SPetitioner contends that under ORS 197.825, the circuit court has
jurisdiction to enforce local Iland use decisions. ORS 197.825(3)(a)
provides for circuit court jurisdiction over two Kkinds of proceedings:
those arising out of ORS 197.015(10)(b) and those brought to enforce
conprehensive plan and regulatory provisions. The chall enged deci sion
concerns a condition inposed as part of an earlier |and use approval, which
we understand to actualize the application of adopted | and use regul ati ons.
If the conditions of the approval are not inplenmented, then the application
of the land use regul ati ons thensel ves has been frustrated, and enforcenment
by the circuit court nmay be appropriate.

4'n addition to the category of land use decision defined by ORS
197.015(10), the courts have created a category of "significant inpact”
land use decisions. See City of Pendleton v. Kerns, 294 O 126, 653 P2d
992 (1982); Petersen v. Klamath Falls, 279 O 249, 566 P2d 1193 (1977);
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1 ORS 197.015(10) and (12).5

Paci fic Western Co. v. Lincoln County, =~ O LUBA ___ (LUBA No. 96-129,
January 22, 1997), slip op 9-11. The parties agree the chall enged deci sion
is not a significant inmpact |and use decision

SORS 197.015(10) provides, in relevant part:
"' Land use decision':
"(a) Includes:

"(A) A final decision or determnation nmade by a |oca
government or special district that concerns the
adopti on, amendnment or application of:

"(i) The goals;
"(ii) A conmprehensive plan provision;
"(iii)A land use regulation; or
"(iv) A new |land use regulation; or
"“(B)y * * * . and
"(b) Does not include a decision of a |ocal governnent:

"(A) Which is made under | and use standards which do not

require interpretation or the exercise of policy or

| egal judgnent;

"(B) \Which approves or denies a building pernmt issued
under cl ear and objective | and use standards;

"(C MWhichis alimted |and use decision; or

"x % *x * %"

ORS 197.015(12) provides:

"‘Limted land wuse decision' is a final decision or
deternmination nade by a l|ocal governnment pertaining to a site
wi thin an urban growth boundary whi ch concerns:

"(a) The approval or denial of a subdivision or partition, as
described in ORS chapter 92.

"(b) The approval or denial of an application based on
di scretionary standards designed to regul ate the physica
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The city's description in the notice of | ocal
proceedings -- "lInterpretation/Potenti al Enf orcenment  of
Access Conditions of Site Plan Approval 92-12" -- enphasi zes
an interpretive role, to precede any enforcenent action.
The decision itself states that the city council "is called
upon to interpret the ternms of the access condition
previously inmposed by the Planning Conm ssion" in 1992,
Record 7.

Petitioner argues the challenged decision is not a

statutory | and use deci sion because

"[n]o plan provision was adopted, anended or

appl i ed. No land use regulation was adopted,
amended or applied. No new |and use regulation
was adopted, anended or applied. The scope of

this proceeding was limted to determ ni ng whet her
a condition previously inmposed on a land use
deci sion has been conplied with and, as a kind of
alternative decision, whether the <city should
itself proceed to fully enforce the condition.
The scope of this proceedi ng appears to have been
limted to exam ning the pernmttee's actions and
hol di ng them up against what was required by the
perm t condi ti on previously i nposed. "
Petitioner's Motion to Determ ne Jurisdiction 8.

The city argues that Medford Assenbly of God v. City of

Medford, 297 Or 138, 681 P2d 790 (1984), cert den 474 US
1020 (1985); Weeks v. Tillamok County, 113 Or App 285, 832

P2d 1246 (1992); and Brogoitti v. Wallowa County, 23 Or LUBA

247 (1992), support its contention that the <challenged

decision is a |and use decision. Medford Assenbly of God

characteristics of a use permtted outright, including
but not limted to site review and design review."
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and Brogoitti conclude that a |ocal government's formal
declaratory ruling interpreting a conprehensive plan
provision or land use regulation is a land use decision
subject to our review. Weeks makes clear that procedural
defects in the adoption of a decision, while assignable as
error, do not alter the decision's nature as a |and use
deci si on appeal able to LUBA.

I ntervenors rely on Forman v. Clatsop County, 297 O

129, 681 P2d 786 (1994), where the court concluded that the
determ nation of a vested right is a statutory |and use
deci si on.

Both the city and intervenors mss petitioner's point,
which is not that the city inproperly nade an interpretation
based on the application of |and use regulations or that the
city's process was fl awed. Petitioner contends the city
nei t her applied plan provisions or |and use regul ations, nor
made an interpretation.

Petitioner correctly points out that this case may be

di stinguished from Franklin v. Deschutes County, 30 Or LUBA

33, 42, aff'd 139 O App 1 (1996) (Franklin), where an
appeal was taken from the nodification of a condition of
devel opnent approval. As we noted in Franklin, the
condition nodified there "originally resulted from the
exercise of policy judgnent in the application of |and use
regul ations. In nodifying that order, the planning director

was required to exercise simlar policy judgnent." 1d. I n
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contrast to the county in Franklin, the <city has not
modified a condition of developnent approval, but has
instead purported to interpret the condition in such a way
that it can be considered satisfied.

Petitioner also contends this case may be di stingui shed

from Terraces Condo. Assn. v. City of Portland, 110 O App

471, 823 P2d 1004 (1991) (Terraces Condo.), where the issue

was whether earlier |land use decisions with respect to a
parcel subsequently divided would allow the property owner
of one of the resultant lots a right to develop that | ot at
a greater density than applicable zoning regulations
al | owed. The Court of Appeals concluded the <city's
interpretation of the earlier |and use decisions was itself
a |l and use decision, because it required the application of
the density provisions in the city's |land use regul ations,
and it involved the application of the |land use regul ations
in force when the variance was all owed. 110 O App at 476-

77. We understand Terraces Condo. to say that when a |ater

decision interprets the provisions of an earlier |and use
decision or limted | and use decision, which itself required
the application of di scretionary standards, and the
interpretation necessarily involves the application of |and
use standards, the interpretation is also a l|land use or
limted | and use decision subject to our jurisdiction.

The city's 1992 site plan approval i nvol ved the

exercise of judgnent and the application of the WZO. There
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can be no dispute that it was a | and use decision or limted
| and use decision.?® The chall enged decision purports to
interpret Condition 4, which was part of the 1992 approval
To the extent there has been an interpretation of Condition
4, we have jurisdiction to consider that interpretation if
it necessarily involves the application of Iland use
st andar ds.

The determnation in the <challenged decision that
Condition 4 has been substantially conplied with is not
based on the interpretation and application of |and use
regul ati ons, but on the conclusion that at |east some parts
of Condition 4 have been conplied wth. The fact that
Condition 4(1)(b) and (e) were not <conplied wth is
acknowl edged, but nonconpliance is explained and excused by
constitutional concerns and the statenment that "Wendy's * *
* refused to pay Holiday Inn Express for a pro rata share of
t he Evergreen Road extension inprovenment, but still wants to
be given an installed driveway." Record 9. Although these
could be rel evant consi derati ons during enf or cenent
proceedi ngs, they do not proceed fromthe interpretation and
application of land use regul ati ons. Therefore, we have no
jurisdiction over the chall enged deci sion.

As requested by petitioner, the appeal of LUBA No. 96-

6The site plan approval appears to be a linmted |and use decision under
ORS 197.015(12)(b), but the parties discuss it as if it were a land use
decision. Wether it is a land use decision or linmted |and use decision
does not affect our resolution of the jurisdictional question presented.
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1 219 is transferred to the Marion County Circuit Court.
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