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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

KNUTSON FAMILY LLC,
Petitioner,

VS

CITY OF EUGENE,
Respondent,

and

CAROL BOTHMAN, CHRISBOTHMAN

and CARLEE INVESTMENTS, LLC,

I nter venor s-Respondent.
LUBA No. 2004-100

CARL BOTHMAN, CHRIS BOTHMAN

and CARLEE INVESTMENTS, LLC,

Petitioners,

VS

CITY OF EUGENE,
Respondent,

and

KNUTSON FAMILY LLC,
I nter venor-Respondent.

LUBA No. 2004-106

FINAL OPINION
AND ORDER

Apped from City of Eugene.
Bill Kloos, Eugene, filed a petition for review on behdf of petitioner Knutson Family LLC.

With him on the brief was the Law Office of Bill Kloos, PC. Danid A. Terrdl argued on behdf of
petitioner.
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William H. Sherlock, Eugene, filed a petition for review and argued on behdf of petitioners
Bothman et d. With him on the brief was Hutchinson, Cox, Coons, DuPriest, Orr and Sherlock,
PC.

No appearance by City of Eugene.

Danid A. Teardl, Eugene, filed a response brief and argued on behdf of intervenor-
respondent Knutson Family, LLC. With hm on the brief was the Law Office of Bill Kloos, PC.

William H. Sherlock, Eugene, filed a response brief and argued on behdf of intervenors-
respondent Bothman et d. With him on the brief was Hutchinson, Cox, Coons, DuPriest, Orr and
Sherlock, PC.

BASSHAM, Board Member; HOLSTUN, Board Chair, participated in the decision.
DAVIES, Board Member, did not participate in the decision.

REMANDED (LUBA No. 2004-100) 01/11/2005
REMANDED (LUBA No. 2004-106) 01/11/2005

You are entitled to judicid review of this Order. Judicid review is governed by the
provisions of ORS 197.850.
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Opinion by Bassham.

NATURE OF THE DECISION

Petitionersin LUBA Nos. 2004-100 and 2004-106 apped a planning commission denid of
an gpplication to rezone five parcels.
MOTIONSTO INTERVENE

Carl Bothman, Chris Bothman and Carlee Investment, LLC (hereafter Carlee) move to
intervene on the side of respondent in LUBA No. 2004-100. Knutson Family LLC (heresfter
Knutson) moves to intervene on the side of respondent in LUBA No. 2004-106. There is no

opposition to either motion, and they are dlowed.

MOTION TO FILE REPLY BRIEF

Petitioner Knutson moves for permission to file a reply brief, to respond to an dleged new
meatter in the Carlee response brief filed in LUBA No. 2004-100. Carlee objects, arguing that a
reply brief is not warranted because the matter replied to isnot a*“new matter” within the meaning of
OAR 661-010-0039." Instead, Carlee argues, the response brief simply responds to one of the
assartions in the Knutson petition for review.

The Knutson petition for review assigns error to the city’s conclusion that, based on review
of the Metro Plan map, the subject property is designated Residentid rather than Commercid. The
response brief provides additional reasons, not adopted by the city, to support that concluson. We
agree with Knutson that the reply brief addresses a “new matter” within the meaning of OAR 661-
010-0039. Thereply brief is alowed.

' OAR 661-010-0039 provides, in relevant part:

“A reply brief may not be filed unless permission is obtained from the Board. A request to file
areply brief shall be filed with the proposed reply brief together with four copies as soon as
possible after respondent’s brief isfiled. A reply brief shall be confined solely to new matters
raised in the respondent’ sbrief. * * *”
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MOTION TO TAKE OFFICIAL NOTICE

Petitioner Knutson moves to take officid notice of a document entitled Eugene-Springfield
Metropolitan Area General Plan (1980), which is a superseded verson of the current Eugene-
Springfidld Metropolitan Area Generd Plan (Metro Plan). There is no oppaosition to the motion,

and it isdlowed.

FACTS

The subject property congsts of five parcels totaing gpproximately 2.92 acres in Sze,
owned or controlled by petitioner Knutson. Tax lots 4000, 4100, 4300 and 4400 front on Coburg
Road, a north-south arteria, and are zoned Neighborhood Commercid (C-1). Tax lot 4000 is
developed with amedica clinic. Tax lots 4100, 4300 and 4400 are vacant. Tax lot 4900 fronts on
Willakenzie Road, an east-west street, and is zoned Genera Office (GO), acommercid zone. Tax
lot 4900 is devel oped with an office building.

Two properties south and east of the subject parcels, at the intersection of Coburg Road
and Willakenzie Road, are zoned Community Commercid (C-2). Carlee owns one of these C-2
zoned properties. Further south across Willakenzie Road are a number of parcels zoned C-1 and
C-2. To the east across Coburg Road are a number of properties zoned G1, C-2 and R2
(Medium Dengty Resdentid) and R3 (High Density Residentid). North of the subject property
are three lots zoned GO, and further north a strip of land zoned R1. A large area west of the
subject property is zoned R 2, while an area further to the west is zoned Public Land (PL) and
developed with a high school. See Figure 1, below.
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FIGURE 1

A key issue in these gppedls is the plan designation of the subject property. The subject
parcels are within an area that is subject to an acknowledged refinement plan known as the
Willakenzie Area Plan (WAP), adopted in 1992. The WAP includes a property-pecific map of
plan desgnations. The WAP plan map depicts the C-1 zoned subject property and the GO-zoned
lots north of the subject property dong Coburg Road as Commercia. The WAP aso includes a
large-scale map for the Sheldon Sub-area, which includes the subject property. The Sheldon Sub-
area map depicts the subject property and the adjoining GO-zoned parcels with a Commercid plan
designation.

The Metro Plan diagram, adopted in 1987, is a map that depicts the plan designations for
the Eugene- Springfield Metropolitan Area at a scae of oneinch equas 8,000 feet. The Metro Plan
diagram does not depict property boundaries, and shows only the more sgnificant streets.  For
example, in the area of the subject property the Metro Plan diagram depicts Coburg Road, but not
Willakenzie Road. In the approximate area of the subject property, the diagram shows a half-moon
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shaped blob of red color, indicating a Commercid plan designation, on the west sde of Coburg
Road. The red blob extends north from Cd Y oung Road, a road south of and roughly pardld to
Willakenzie Road, to an indeterminate point on Coburg Road. To the west of the red blob is an
orange blob indicating a Medium Dendty Resdentid plan desgnation. Further west is a blue blob
indicating a Government and Education plan desgnation. East of Coburg Road the plan diagram
depicts another half-moon shaped blob of red color that starts somewhere north of the intersection
of Cd Young Road and Coburg Road, and curves north to end at an indeterminate point aong
Coburg Road.
The Metro Plan diagram gates, in rlevant part:

“The Plan diagram is a graphic depiction of: (1) the broad alocation of projected
land use needs in the metropolitan areac and (2) goals, objectives and policies
embodied in the text of the plan. One cannot determine the exact designation of a
particular parcd of land without consulting with the appropriate locd jurisdiction.
Locd jurisdictions make more specific interpretations of the generd diagram
through refinement plans and zoning. The relationship of the diagram to text, gods,
objectives and palicies, and to the refinement plans and zoning, is explained on page
I-5 [of the Metro Plan]. * * *”

In November 2003, Knutson gpplied to rezone dl five parcels to C-2, which alows more
intensve commercid uses than the C-1 or GO zones. The city hearings officid held a public hearing
on February 25, 2004, and accepted evidence with respect to whether the proposed rezoning
complied with zone change criteria @ Eugene Code (EC) 9.8865(1)-(3).? Following the public

2 EC 9.8865 provides, in pertinent part:

“Approval of a zone change application, including the designation of an overlay zone, shall
not be approved unlessit meets all of the following criteria:

“(1) The proposed change is consistent with applicable provisions of the Metro Plan. The
written text of the Metro Plan shall take precedence over the Metro Plan diagram
where apparent conflicts or inconsistencies exist.

“(2 The proposed zone change is consistent with applicable adopted refinement plans. In
the event of inconsistencies between these plans and the Metro Plan, the Metro Plan
controls.
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hearing, Knutson submitted a traffic impact anadyss to address concerns raised a the hearing
regarding road capacity and compliance with EC 9.8865(3). On April 13, 2004, the hearings
officid denied the gpplication for falure to comply with EC 9.8865(1)—3). In particular, the
hearings officid concluded based on the Metro Plan diagram that the subject property is designated
Medium Dendty Resdentid and that the proposed C-2 zoning is inconsgent with that plan
desgnation and with gpplicable Metro Plan and WARP policies, under EC 9.8865(1) and (2). In
addition, the hearings officid denied the gpplication under EC 9.8865(3), after concluding that the
goplicant falled to demondtrate that the trangportation facilities in the area can adequately serve uses
alowed in the C-2 zone.

Petitioner Knutson gppeded the hearings officid decison to the planning commisson. The
planning commisson affirmed the hearings officid’s concluson under EC 9.8865(1) and (2) that the
Metro Plan designation for the subject property is Medium Dengty Resdentid, not Commercid,
and that rezoning the property to C-2 would be inconsstent with gpplicable Metro Plan and WAP
policies. However, the planning commisson disagreed with the hearings officid that the applicant
had faled to demondrate compliance with EC 9.8865(3) and modified the hearings officid’s
decison to remove that basis for denid.

These gpped s followed.

INTRODUCTION

In LUBA No. 2004-100, petitioner Knutson seeks to overturn the planning commisson
decison with respect to EC 9.8865(1) and (2), while in LUBA No. 2004-106 petitioner Carlee
seeks to overturn the planning commission decison with respect to EC 9.8865(3). Carlee's petition
for review argues in relevant part that the hearings officid correctly denied the application based on

deficiencies in locd trangportation facilities, and that the planning commission erred in reversing the

“(3) The uses and density that will be allowed by the proposed zoning in the location of
the proposed change can be served through the orderly extension of key urban
facilities and services.”
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hearings officid on that point. Knutson's response brief first argues that Carleg’ s petition for review
does not gate a clam for rdief, because in fact trangportation facilities are not among the “key
urban facilities’ subject to review under EC 9.8865(3). In addition, the Knutson response brief
advances a cross-assgnment of error, dleging that the hearing officid erred in rgecting petitioner’s
request to treat each tax lot separately, for purposes of andyzing transportation impacts under
EC 9.8865(3).

Carlee moves to drike Knutson's first argument in the response brief, that transportation
facilities are not “key urban facilities” on the grounds that Knutson either waived thet issue by failing
to rase it below, or afirmativdy waived it by conceding below that “key urban facilities’ include
trangportation facilities. Carlee dso novesto strike the Knutson cross-assgnment of error, arguing
that the cross-assignment of error is not appropriate because (1) Knutson does not seek to reverse
the planning commisson decison and (2) it is directed a the hearings officid’s decison, not the
chdlenged planning commisson decison. Carlee dso argues that the issue raised under the cross
assgnment was waived, because Knutson failed to raise that issue before the planning commission.

We now address these motions.

A. Waiver

Knutson responds that it argued to the hearings officid that no traffic impact analyss was
necessary to establish compliance with EC 9.8865(3), and it submitted a traffic impact analysis only
after it became clear that the hearings officid would deny the application without one. According to
Knutson, the argument that no traffic impact andysis is necessary under EC 9.8865(3) is sufficient
to raise an issue regarding whether transportation facilities are “key urban facilities” subject to that
provison. Knutson aso arguesthat it never conceded that point, and therefore did not affirmatively
waive that issue.

We agree with Knutson that it did not concede or affirmatively waive the issue of whether
trangportation facilities are “key urban facilities’ by submitting a traffic impact andyss. However,
we disagree that the issue of whether transportation facilities are “key urban facilities’ was raised
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below. ORS 197.835(3) provides that issues before LUBA “shall be limited to those raised by any
participant before the loca hearings body as provided by ORS 197.195 or 197.763, whichever is
goplicable” ORS 197.763(1) in turn provides that issues that may be the basis for an gpped to
LUBA “shdl be rased and accompanied by Statements or evidence sufficient to afford the
governing body, planning commisson, hearings body or hearings officid, and the parties an
adequate opportunity to respond to each issue” The issue petitioner raised below—whether a
traffic impact anadyss is necessary to demonstrate compliance with EC 9.8865(3)—is a different
issue than the issue raised in Knutson's response brief:  whether trangportation facilities are
regulated as “key urban facilities’ under that code provison. The latter issue was waived, and we

addressit no further.

B. Knutson Cross-Assignment of Error

According to Carlee, a cross-assignment of error is gppropriate only where the respondent
does not seek to reverse or modify the judgment on appeal, but rather seeks only to reverse or
modify an intermediate ruling that, if reversed, would support the judgment on a different ground
than that relied upon. Motion to Strike 3 (citing Oregon Rules of Appellate Procedure (ORAP)
5.57(2)).2 Carlee argues that, because Knutson seeks, in its petition for review in LUBA No.
2004-100, reversd or remand of the planning commisson denid under EC 9.8865(1) and (2),
Knutson cannot cross-assign eror in its response brief in LUBA No. 2004-106 to any aspect of
the city’ s aleged error under EC 9.8865(3).

® ORAP5.57(2) provides:
“A cross-assignment of error is appropriate:

“(a) If, by challenging the trial court ruling, the respondent does not seek to reverse or
modify the judgment on appeal; and

“(b) If the relief sought by the appellant were to be granted, respondent would desire
reversal or modification of anintermediate ruling of thetrial court.”

Page 9



© 00 ~N oo o b~ w NP

I e =
N B~ O

13
14
15
16

17
18
19
20
21
22
23
24
25
26
27

In any case, Carlee argues, Knutson cross-assgnment is directed a the wrong decison+
maker. According to Carlee, the cross-assgnment chalenges the hearings officid’ sdleged error in
gpplying EC 9.8865(3), not any determination made by the planning commisson.

Knutson responds, and we agree, that neither objection to the cross-assgnment of error has
merit. In Copeland Sand & Gravel, Inc. v. Jackson County, 46 Or LUBA 653, aff'd 193 Or
App 82, ¥4 P3d 913 (2004), we held that it is conastent with LUBA'’s rules to advance in a
response brief what corresponds to a cross-assgnment of error under ORAP 5.57(2), and that
such cross-assgnments need not be presented in a cross-petition for review. We explained that, as
illustrated by ORAP 5.57(2), a cross-assgnment of error does not seek to reverse or modify the
judgment on apped, but rather seeks reversa or modification of an intermediate ruling, if the relief
sought by the gppellant is granted. 1d. at 664. We provided the following pertinent example of an

appropriate cross-assignment of error:

“For example, an applicant intervenor-respondent could assert a contingent cross-
assignment of error arguing that, if the decison is remanded for any reason under
the petition for review, LUBA should also order the decison maker to address or
correct an erroneous intermediate order or determination.” Id. at 666.

In the present case, the Knutson cross-assgnment of error requests that, if LUBA remands the
planning commission decison with respect to EC 9.8865(3) pursuant to Carlee's petition for
review, LUBA should order the planning commission to correct its aleged error in faling to gpply
EC 9.8865(3) to each lot individudly, rather than to dl five lots as a whole. That argument falls
squardly into the above-quoted example from Copeland Sand & Gravel, Inc., and is an
appropriate cross-assgnment of error.

It is true that Knutson seeks to reverse or remand other aspects of the planning commission
decision, in a separate gppea consolidated with Carleg’ s gppeal. However, we see no reason why
an intervenor-respondent in one apped should be precluded from presenting an otherwise
appropriate cross-assgnment of error, Smply because that party is o a petitioner in a separate

appedl of the same decision, or even a cross-petitioner in the same apped, for that matter. Land
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use decisons often have multiple aspects or components, and a party on gppeal may wel seek to
overturn one aspect while preserving another. ORAP 5.57(2)(a) states that a cross assgnment of
error is appropriate “[i]f, by challenging the trial court ruling, a party does not seek to reverse or
modify the judgment on appedl.” (Emphasis added). In other words, a cross-assgnment of error is
ingppropriate if in the course of chalenging an intermediate ruling the party seeks to reverse or
modify the judgment on apped. Here, Knutson's cross-assgnment of error properly chdlenges an
intermediate ruling regarding EC 9.8865(3) and does not seek to reverse or modify the ultimate
planning commisson decison with respect to EC 9.8865(3).

We dso disagree with Carlee that the cross-assgnment is directed at the wrong decison
maker. The planning commisson affirmed the hearings officid’s decison, except as modified.
Record 7. While the planning commisson modified the hearings officid’ s decison with respect to
EC 9.8865(3), that modification did not involve the question of whether to apply that code
provison to each individud lot or to the whole. The planning commisson ether followed the
hearings officid in goplying EC 9.8865(3) to the whole, or faled to resolve that issue. If the
planning commission decison is remanded under Carlee's assgnment of error, then the issue of
whether to gpply EC 9.8865(3) to each tax lot or the whole will be squardly before the planning
commission.

Findly, Carlee argues that Knutson waived the issue raised by the cross-assgnment of
eror, by faling to raise that issue before the planning commisson. However, Knutson's gpped
datement to the planning commission clearly raised that issue. Record 81.

For the foregoing reasons, Carlee’ s motion to strike the cross-assgnment of error is denied.

FIRST ASSIGNMENT OF ERROR (KNUTSON)
Petitioner Knutson argues that the planning commission ered in afirming the hearings
officd’s finding that the plan designation of the subject property is Medium Dengty Resdentid

rather than Commercid.
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The hearings officid concluded that the Metro Plan diagram and the WAP plan diagram are
in conflict with respect to the plan designation of the subject properties, and therefore that the Metro
Pan diagram prevailed. That concluson was based on findings that (1) it is “clearly evident” from
the Metro Plan diagram that the subject properties are located outside the red Commercia “blob”
depicted west of Coburg Road, and (2) the G1 and GO commercid zones implement and are
consgent with the Medium Dendty Residentia plan designation, which supports the conclusion that
the subject properties, which are zoned C-1 and GO, are designated Medium Density Residential.*

* The hearings official’ s decision states, in relevant part:

“The Metro Plan diagram currently generally depicts the area of the subject properties as
mediumdensity residential. Both the G1 and GO zones are consistent with that residential
designation. The requested C-2 zone is not. The applicant disputes the conclusion that the
Plan diagram depicts the subject location as residential on two bases. First, the applicant
asserts that the residential designation is based on the ‘blob’ map, which is not intended to be
site-specific, and which cannot be used to accurately identify the designation of any particular
parcel. * * *

“* * * [T]he applicant is correct that the Metro Plan diagram does not and is not intended to
be site specific. However, viewing that map, it is clearly evident that, with the exception of the
tip of the commercial ‘blob’ at the location of the intersection of Coburg and Willakenzie Road,
the area of the subject properties, along the west side of Coburg Road, north of Willakenzie
Road, and along the north side of Willakenzie Road, are depicted by the Residential blob. As
discussed further below, this is consistent with the WAP diagrams, which identify the
designation on a site-specific basis. The fact that the blobs are not site-specific is not abasis
upon which to ignore the general diagram. Nor does it provide a basis to conclude that the
diagram, as it is presently drawn, depicts the general area of the subject properties as
commercial rather than residential.

Uk % % % %

“Moreover, relying on the WAP commercial designations does not determine whether the
proposed zone change is consistent with the Metro Plan designation. Both the C-1 and the
GO zones are appropriate zones through which to implement both the Residential and
Commercial designations. In this case, the Metro Plan currently designates the general area of
the subject property as Residential, and the WAP refines the Metro Plan designations on site-
specific bases, designating the specific subject parcels as commercial. Both the Metro Plan
and the WAP specifically recognize that all Refinement Plan designations must be consistent
with the Metro Plan, and where inconsistencies occur, the Metro Plan Prevails. In this
instance, because the C-1 and GO zones can implement both the Residential and Commercial
designations, the WAP's commercial designation is consistent with the Metro Plan’'s
Residential designation to the extent zones permitted under the WAP's commercial
designation at these locations are limited to either GO or C-1. The applicant’s argument that
the Metro Plan must be interpreted to be consistent with the Refinement plan reverses the
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The planning commisson agreed with the hearings officid’s concluson and reasoning, with the
exception of her finding tha the GO zone is consgent with the Medium Dendty Resdentid
designation.®

Knutson argues that the planning commisson and hearings officid erred in finding a conflict
between the Metro Plan diagram and the WAP plan diagram with respect to the plan designation of
the subject property. According to Knutson, both the Metro Plan diagram and the Metro Plan text
make it clear that in many cases the blob diagram cannot be used to determine the plan designation
for specific property, which must be done by reference to gpplicable refinement plans or zoning.
Knutson emphasizes language in the Metro Planindicating that the Metro Plan is aframework plan,
made more specific by other, more detalled plans.

Further, Knutson argues that the planning commission’s view of the relaionship between the
Metro Plan diagram and refinement plan diagrams, and how to determine the plan designation of
specific property, is inconastent with the city council’s gpproach in past cases. The correct view,
Knutson contends, is shown in Carlson v. City of Eugene, 3 Or LUBA 175 (1981). In Carlson,
the city council rezoned a.75-acre parcel from C-2 to aresdentid zone. The gpplicable refinement
plan, the Whitaker Refinement Plan, showed property specific plan designations, and designated the
parcd for resdentid use. However, the Metro Plan diagram in effect a the time, like the present
one, was avery smdl scde blob diagram, with the same cavests regarding the inability to determine

the plan designation for specific property from the plan diagram, and ingructions to refer to

priority that the City has legislatively established in determining how inconsistencies are
resolved.” Record 110-12.

® The planning commission decision states, in relevant part:

“The Eugene Planning Commission finds that the Hearings Official did not err. The Hearings
Official’s finding that the proposed zone change is consistent with applicable provisions of
the Metro Plan, as required by the approval criterion at EC 9.8865(1) is correct and is based on
substantial evidence in the record. The Eugene Planning Commission therefore denies the
appellant’s first assignment of error for the reasons provided in the Hearings Official’s
decision, except that the Planning Commission does not rely on the Hearings Official’s
findings related to the consistency of GO General Office zoning with the Metro Plan residential
designation.” Record 7.
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goplicable refinement plans and zoning. The Metro Plan diagram showed an Industrid blob
stretching 1/16™ of an inch north of Railroad Avenue, a distance representing approximately 500
feet at the 1:8000 scde of the Metro Plan diagram, adjoining a Residentid blob to the north. The
subject parcd was no more than 300 feet north of Railroad Avenue, and thus appeared to be
designated Industrid under the Metro Plan diagram. However, the city council concluded that there
was no conflict between the Metro Plan and refinement plan diagrams, and relied on the refinement
plan diagram to determine that the parcel was designated for resdentia use. LUBA affirmed:

“The relaionship of refinement plans to the Metro Plan is Sated in the Metro Plan
and the pertinent portions have been quoted previoudy in this opinion. We believe
it was the intent of the Metro Plan, particularly with respect to interpreting the
Metro Plan Land Use Diagram, that the refinement plan land use diagrams be used
in attempting to ascertain on a Ste-specific bass the intended use of a particular
parce of property. It may not dways be true that the specific designation in a
refinement plan land use diagram will control over the more generd land use
designation contained in the Metro Plan Diagram. Where there is a clear conflict
between the two diagrams, the Metro Plan Diagram must control.  We do not
believe, however, that anything approaching a clear conflict exigsin thiscase. The
only fact which suggests there may be a conflict in this case between the Metro Plan
and the Whitesker Refinement Plan is the existence of a 1/16-inch wide shaded
area adjacent to Railroad Avenue on the Metro Plan Land Use Diagram.  Given the
Satements contained in the Metro Plan that the plan is a graphic depiction of the
broad dlocation of projected land use needs in the Metropolitan area, that one
cannot determine the exact dedgnation of a particular parcd of land without
consulting the gppropriate jurisdiction; that more specific interpretations of the
generd plan diagram are made through refinement plans, that the land use
designations on the Metro Plan Diagram are based on loca plans and policies, and
that the Whiteaker Plan designates most of the areaincluded within the shaded area
on the Metro Plan Diagram as indudtrid, we are unable to conclude that the City of
Eugene erred in its position that there was no conflict between the Metro Plan and
the Whitesker Plan. There is industrid land located aong Railroad Avenue
designated in both the Whitegker Refinement Plan and the Metro Plan. The only
question is the depth of thet industrid land aong the length of Railroad Avenue. To
say that the Metro Plan Diagram intended that depth to be 500 feet or 300 feet or
any paticular depth a any paticular point is smply not required given the
datements in the Metro Plan concerning its reliance upon and reference to more
specific refinement plans. * * *” |d. a 180 (emphasisin origind).
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We agree with Knutson that the planning commisson and hearings officid ered in
conduding that the Metro Plan diagram and WAP diagram conflict with respect to the plan
designation of the subject parces. Based on our review of the Metro Plan diagram, it is not “clearly
evident” to us, or evident at dl, that the subject property lies entirdy outsde the Commercid blob
west of Coburg Road. As noted, the western and northern edges of that Commercia blob have no
referents, such as a Street or an intersection, that can be used to fix its pogition with respect to
particular property boundaries with even gpproximate accuracy. The subject parces might adjoin
the Commercid blob, as the planning commisson and hearings officid concluded, or they might lie
patidly ingde, or even entirdly indde, that red blob. Given the smdl scde of the Metro Plan
diagram, and the lack of referents to fix the western and northern edges of the Commercia blob
west of Coburg Road to any particular property, we do not see that it is possible, based solely on
examination of the Metro Plan diagram, to determine the plan designation of the subject parcels.

We further agree with Knutson that Carlson states the correct view of the relationship
between the Metro Plan diagram and refinement plans, and how to determine the plan designation
of property located near the borders of blobs on the Metro Plan diagram, a least where the
pertinent borders cannot be accurately correlated to any referents or property boundaries, as here.
Under such circumstances, we held in Carlson, the gpplicable refinement plan, if any, is used to
determine the location of the border between adjoining plan designations with respect to particular
properties. Indeed, in Carlson, the location of the border between the Industrid and Residentia
plan desgnations in the pertinent refinement plan agppeared to vary consderably from that shown on
the Metro Plan diagram. Nonetheless, both this Board and the city council concluded that there
was no conflict between the two plan diagrams, and that the location of the plan designation
boundaries, and hence the plan designation of the subject property, was appropriately determined
by the refinement plan. In the present case, the location of the border between the Commercia and
Medium Dendgty Resdentid designaions as depicted on the Metro Plan diagram and the WAP

diagram gppearsto differ, if it differs a dl, less than the difference in Carlson. We conclude, aswe
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didin Carlson, that the Metro Plan diagram and the pertinent refinement plan diagram do not
conflict. Asthe Metro Plan diagram and text indicate, local governments have a certain amount of
discretion in adopting refinement plans thet refine the Metro Plan diagram, including determining the
precise location of plan designations with respect to particular properties. Unless that determination
conflicts with the Metro Plan diagram much more clearly than it does here, there is no bads to
conclude, as the planning commission and hearings officid did, that the refinement plan diagram and
Metro Plan diagram conflict.

The hearings officid aso relied on the zoning in the area of the subject property to support
her concluson that the subject properties are designated Medium Densty Residential. The hearings
offidd found that “C-1 and the GO zones are appropriate zones through which to implement both
the Residentid and Commercid desgnaions” Record 111. Accordingly, the hearings officid
reasoned that the border between the Commercid plan desgnation and the Medium Densty
Resdentia plan designation corresponds to the border between the C-1 and GO-zoned properties
in the area, and the G2 zoned properties in the area.  As noted above, the planning commission
disagreed with the hearings officid that the GO zone is conagent with the Medium Dengty
Regdentid plan designation, but otherwise affirmed the hearings officid’ s reasoning.

Both the G1 and GO zones are commercid zones, that implement the Commercid plan
designation. It is not clear why the hearings officid believed that the GO zone is an “appropriate
zone’ to “implement” the Resdentid plan designation, and the planning commission gppears to be
correct that it isnot. The GO zone is mentioned nowhere in the EC provisons governing resdentiad
zones that we can see. To the extent zoning is indicative of the plan designation, the fact thet the
GO zone implements the Commercid plan designation rather than or in addition to any Resdentid
plan designation would seem to support Knutson's position that at least tax lot 4900, which is zoned
GO, is desgnated Commercid, conastent with the WAP diagram. It would dso seem to indicate
that the GO-zoned parcels north of the subject parcels are designated Commercia, consistent with
the WAP diagram. In turn, that would support the concluson that the C-1 zoned subject lots south
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of these GO-zoned parcels and north of the C-2 zoned parcels a the intersection of Coburg Road
and Willakenzie Road are designated Commercia, consstent with the WAP diagram.

It is dso not clear why the hearings officid believed the G-1 zone implements the Medium
Dengty Resdentid plan designation. That conclusion is gpparently based on EC 9.2740, atable of
usesdlowed inthe R1, R-1.5, R2, R-3 and R4 zones. EC 9.2740 dlowsinthe R-1, R-2, R-3
and R4 zones those uses that are permitted outright or subject to dte review in the G1 zone,
subject to additiona restrictions set out at EC 9.2741(7) or (8).° EC 9.2740 does not permit
conditiona uses dlowed in the G1 zone. While EC 9.2740 dlows some C-1 usesin some
resdentid zores, under certain redtrictions, it is Smply inaccurate to conclude that the G 1 zone
“implements’ the Medium Densty Resdentia plan desgnation, or any Residentid plan designation.
At best one can conclude that some C-1 uses are dlowed in some residentia zones, under certain
regtrictions, pursuant to EC 9.2740. Again, to the extent zoning is indicative of the plan designation,
the fact that four of the five subject parcels are zoned G 1 supports the conclusion that they are
designated Commercid, not that they are designated Medium Density Residentid.

For the foregoing reasons, we agree with Knutson that the city erred in concluding that the
subject parcels are designated Medium Density Residentid, rather than Commercid.”

® EC9.2741(7) and (8) provide, in relevant part:

“(7 C-1 Neighborhood Commercial in Residential Zones. Uses permitted outright in C-1
Neighborhood Commercia zone shall be permitted in any residential zone through the
planned unit development process with a demonstration that the commercial uses will
serveresidentsliving in the PUD.

“(8) C-1 Neighborhood Commercial in R-2, R-3 and R-4 Zones. Uses permitted outright
or subject to site review in the C-1 Neighborhood Commercial zone shal be
conditionally permitted in the R2, R-3 and R-4 zone when the minimum residential
density is achieved on the development site. All applicable standards for usesin the
C-1 zone shall be complied with or granted an adjustment through the conditional use
permit process except as follows[listing eight additional restrictions].”

" Prior to the planning commission decision on Knutson's application, the city council adopted Ordinance
No. 20319, which, among other things, amends the Metro Plan diagram to make it partially parcel-specific. The
amended Metro Plan diagram shows the subject property as Commercial, consistent with the WAP diagram.
Petitioner Knutson argues that the city council’s findings in support of the ordinance characterize the
amendments as “housekeeping,” simply reflecting what the Metro Plan diagram and refinement plans have
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The firg assgnment of error (Knutson) is sustained.

SECOND ASSIGNMENT OF ERROR (KNUTSON)

The planning commission and hearings officid found the proposed zone change to be
inconsstent with applicable text in the Metro Plan and WAP, and therefore denied it pursuant to
EC 9.8865(1) and (2). According to Knutson, those findings are fatally skewed by the erroneous
assumption that the subject property is desgnated Medium Densty Resdentid rather than
Commercid. In the dternative, Knutson argues that those findings misinterpret the applicable law,
are inadequate, and are not supported by substantia evidence.

We agree with Knutson that the city’ s findings that the proposed zone change is inconsstent
with Metro Plan and WAP text under EC 9.8865(1) and (2) is predicated on a finding that the
subject properties are desgnated Medium Dendty Resdentid rather than Commercid.  As
explained above, that finding is erroneous. It is reasonably clear that the Metro Plan and WAP text
that the city consdered to be applicable under EC 9.8865(1) and (2), and the manner in which it
consdered that text, was strongly influenced by the finding that the subject property is designated
Medium Densty Resdentid. Remand is necessary for the city to reconsider what text is gpplicable
and adopt new findings addressing whether or not the proposed rezoning is consistent with any text
the city finds to be applicable. Given that conclusion, it IS unnecessary to consder Knutson's
dternative challenges to the city’ sfindings.

The second assgnment of error (Knutson) is sustained, in part.

ASSIGNMENT OF ERROR (CARLEE)
As explained, Carleg's petition for review argues that the planning commisson erred in

reverang the hearings officid’s determination that the Knutson gpplication failed to comply with

depicted all along, in more detail. Knutson acknowledges that the amended Metro Plan is not directly applicable
to his rezoning reguest, but argues that the city council’s adoption of the ordinance reflects an interpretation
consistent with Knutson’s position that the subject properties are in fact designated Commercial on the
unamended Metro Plan diagram. Knutson contends that LUBA should consider and give deference to that
interpretation, in resolving the first assignment of error. Carlee disputes Knutson's arguments on these points,
and urges us not to consider Ordinance No. 20319. Because we have resolved the first assignment of error on
other grounds, we need not and do not consider the significance, if any, of Ordinance No. 20319.
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EC 9.8865(3). That criterion requires a finding that “the uses and dengty that will be dlowed by
the proposed zoning in the location of the proposed change can be served through the orderly
extendon of key urban facilitiesand services” Seen 2.

The hearings officid agreed with Knutson that EC 9.8865(3) does not require a full-scae
traffic impact andyss of specific uses permitted in the G2 zone. However, the hearings officid
found that EC 9.8865(3) requires more than a showing that an existing transportation system serves
the ste. Because there was evidence that the existing transportation system is currently chalenged
to meet the demands of present zoning, the hearings officid required Knutson to present some
evidence that transportation facilities in the area “be extended in an orderly fashion to meet
subgtantidly more intense uses.” Record 116.

Knutson submitted a traffic study that the hearings officid found deficient in two respects.
According to the hearings officid’ s findings, the traffic sudy evauated uses on only three of the five
parcels, under an assumption that the two developed parcels would not be redeveloped with more
intensve uses after being rezoned to G2. Further, the traffic sudy evauated the three vacant
parces under an assumption that, given the rdatively smdl sze of those parcds, the three parcds
would likely develop with less intense commercid uses dlowed in the G2 zone, amilar to the
intendity of those dlowed in the G1 zone. To comply with EC 9.8865(3), the hearings officid
found, Knutson must evauate more intense levels of development for dl five parcels. Because the
traffic sudy did not do so, the hearings officid concluded, Knutson failed to sustain its burden of
proof under EC 9.8865(3).2

8 The hearings official found, in relevant part:

“The applicant has responded to concerns regarding the existing transportation system by
submitting a trip generation and traffic impact letter, which the applicant explains was intended
to ‘investigat[€] the trip generation characteristics and potential traffic impacts to be expected
as a result of the requested zone change on Coburg Road north of Willakenzie Road.” This
letter, however, does not address whether the uses and density that would be allowed under
the G2 zone can be served through the orderly extension of the transportation system.

Rather, it presumes that two of the five lots subject to this request will remain as they are
currently developed, presumably generating the same amount of traffic as they currently
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Knutson appealed the denid under EC 9.8865(3) to the planning commission, arguing that

“[t]he Hearings Officia erred in her interpretation of what is required to demonstrate compliance

with the EC 9.8865(3) * * *.” Record 8. The planning commisson agreed, finding:

“The Eugene Planning Commisson sudtains the gppdlant’s fourth assgnment of
eror and finds that the Hearings Official erred with respect to the scope of
EC 9.8865(3). The Hearings Officia improperly concluded that the applicant failed
to demondtrate that the exigting trangportation system can be extended in an orderly
fashion to serve a more intense leve of devdopment. The Eugene Planning
Commission concludes that the evidence in the record is adequate to demondirate
that trangportation facilities can be extended to serve the G2 uses that would be
permitted on the five tax lots. Specificdly, the traffic andyss submitted by the
goplicant, and included in the record, provides sufficient evidence that the
trangportation facilities can be gppropriately extended.” 1d.

generate. With regard to the other three lots, it presumes that the C-2 development would be
smaller uses expected to attract customers from a narrow geographic area. Neither of these
assumptions accurately characterizes the intensity of development permitted in the C-2 zone
and thus, neither facilitates evaluation of whether the uses and intensity permitted in the C-2
zone can be served through the orderly extension of the transportation system.

Uk *x % % %

“Two key distinctions between commercial uses allowed in the C-1 zone as compared to the C-
2 zone are the size and the intensity of the uses. G1 uses are specifically intended to be
smaller, to serve a smaller geographic area and, accordingly, to generate less traffic. In
contrast, G2 uses are intended to be larger, to attract more of aregional customer base and,
accordingly, to generate more traffic from further distances. The intensity of use has a direct
relationship to the amount of traffic generated by the use. Thus, while the applicant is correct
that a complete traffic impact study is not necessary to establish compliance with this zone
change criterion, the applicant must nonetheless provide sufficient analysis to establish that
the uses and density allowed in the C-2 zone can be served through the orderly extension of
the transportation system. This necessarily requires that the applicant consider the uses
permitted in the C-2 zone that are more intense than uses permitted in the C-1 zone. A rationale
that the likely uses are either the uses that exist on the parcels now, or that uses to be
developed are onesthat are either allowed in the C-1 zone or have the same impacts as those in
the C-1 zone, is not sufficient.

“The applicant has requested C-2 zoning for all five parcels. The applicant has also asserted
that by changing the zone, these parcels will become part of a very large commercial area.
(Applicant’s closing memorandum, page 8.) Thus, in determining whether the existing
transportation system can be extended in an orderly fashion to serve a significantly more
intense level of development than is presently permitted, the applicant must include an
evaluation of a C-2 level of development for all five parcels. The applicant has not attempted
such a demonstration. Accordingly, the applicant has not sustained its burden to establish
that the uses and density permitted in the G2 zone can be served through the orderly
extension of the transportation system in this location and, therefore, the application does not
satisfy thiscriterion.” Record 116-17.
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Carlee argues tha the planning commisson misconstrued EC 9.8865(3) and, conversdly,
that the hearings officid correctly condrued it. According to Carlee, the hearings officid was
correct in interpreting EC 9.8865(3) to require an evaluation of the adequacy of the transportation
system to accommodate more intensve C-2 uses on dl five parcels. Carlee argues that the above-
quoted planning commission finding smply disagrees with the hearings officid’s interpretation,
without explaining why that interpretation is incorrect or setting forth the planning commisson’s own
view of wha EC 9.8865(3) requires. Further, Carlee argues, the planning commission finding is
conclusory and falls to explain how the traffic sudy demongtrates compliance with EC 9.8865(3).

While not conceding that EC 9.8865(3) requires any traffic andyds or evduation of the
adequacy of the exidting trangportation system a al, Knutson responds that the planning
commisson did not er in rgecting the hearings officid’s interpretation of EC 9.8865(3), which
required the gpplicant to demondtrate that the trangportation system is adequate to accommodate
more intendve C-2 uses on dl five parces. According to Knutson, the planning commisson
implicitly rgected the hearings officid’s two criticiams of the traffic sudy: (1) that it assumed no
redevelopment of the two currently developed parces and (2) that it assumed alessintense leve of
commercid development on the three undevel oped parcels than is typicd inthe C-2 zone. Knutson
argues that, read in conjunction with the hearings officid’s decison, the traffic sudy, and the
arguments on gpped to the planning commission, the above-quoted planning commission finding is
adequate and supported by substantia evidence.

We agree with Carlee that the above-quoted planning commission finding is conclusory and
inadequate. It neither explains what the planning commission believes EC 9.8865(3) to require or
why the traffic study demonstrates compliance with those requirements, whatever they are. Remand
is necessary for the planning commission to adopt adequate findings explaining what EC 9.8865(3)
requires and why the planning commisson believes the evidence in the record satisfies those

requirements, if it does.
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In remanding under this assgnment of error, we do not intend to express agreement either
with Carleg's interpretation of EC 9.8865(3) or with Knutson's much more limited interpretation.®
The quesion of what EC 9.8865(3) means and requires must be resolved by the planning
commisson on remand.

Carleg sassgnment of error is sustained, in part.

CROSS-ASSIGNMENT OF ERROR (KNUTSON)

Knutson’s cross-assgnment of error is contingent on remand under Carleg' s assgnment of
error. Because we have remanded the decison under that assignment of error, we now resolve the
cross-assgnment of error.

Knutson argues that it asked the hearings officid as well as the planning commission to
approve the requested zone change for any of the five parces for which a change of zoning was
judtified, if a zone change could not be judtified for dl five. However, Knutson argues, the hearings
officid ingdead bundled al tax lots together for purposes of evduating traffic impacts under
EC 9.8865(3), while the planning commission did not resolve that issue, presumably because it
concluded that the traffic study demonstrated compliance with EC 9.8865(3) for dl five parcels. If
LUBA does nat affirm the planning commission decison under EC 9.8865(3), Knutson argues that
LUBA should remand the decison to the planning commisson with instructions to consder zone
change approva under EC 9.8865(3) for any parcels for which the record supports approva, if
zone changes for al five parcels cannot be justified.

We agree with Knutson that, if on remand the planning commisson determines that the
record does not support the requested zone change for al five parcels under EC 9.8865(3), it
should consider whether to grant Knutson's request to approve zone changes for any parcels

supported by the record. We express no opinion on whether the planning commission must grant

? Knutson argues, among other things, that “orderly extension of key urban facilities and services’ concerns
extension of urban facilities and services into unserved territory, not the adequacy of a fully developed arterial
road.
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that request, and hold only that it should consder the issue and adopt findings explaining its
resolution.
The cross-assgnment of error is sustained.

The city’ s decison is remanded.
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