QWO ~NOUILAWN =

= ©O© 0 NO 01 WNPOOWOO~NOOUGTP,PWNPOOONOOIE WN P

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

WAL-MART STORES, INC.,
Petitioner,

VS

CITY OF CENTRAL POINT,
Respondent,

ad
CENTRAL POINT FIRST, INC., BECCA CROFT,
JOSEPH R. THOMAS, DAVID M. PAINTER
and CAROL PUTMAN,
I nter venor -Respondents.

LUBA No. 2004-075

FINAL OPINION
AND ORDER

Apped from City of Centra Point.

E. Michad Connors, Portland, filed the petition for review and argued on behdf of
petitioner. With him on the brief were Gregory S. Hathaway and Davis Wright Tremaine LLP.

William K. Kabeiseman, Portland, filed a joint response brief and argued on behaf of
respondent. With him on the brief were Edward J. Sullivan and Garvey Schubert Barer PC.

Chrigtine M. Cook, Portland, filed ajoint response brief and argued on behdf of intervenor-
respondents.

HOLSTUN, Board Member; DAVIES, Board Chair;, BASSHAM, Board Member,
participated in the decision.

AFFIRMED 06/09/2005

You are entitled to judicid review of this Order. Judiciad review is governed by the
provisons of ORS 197.850.
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Opinion by Holstun.

NATURE OF THE DECISION

Petitioner Wa-Mart Stores Inc. gppeds a city council decison that denies petitioner’s
gpplication for site plan and tentative partition approval for a “203,091 square foot (combination)
generd merchandise-grocery store, a 10,200 square foot retail building and a 200 square foot
coffee kiosk.” Record 13.
REPLY BRIEF AND OVERLENGTH PETITION FOR REVIEW

Petitioner separately moves for permission to (1) file a petition for review that exceeds the
OAR 661-010-0030(2)(b) 50-page limit by four pages and (2) file areply brief. Both motions are
granted.

FACTS
The subject 21.59-acre parce is zoned Tourist and Office Professond (C-4), a zoning
digtrict that dlows “community shopping centers” The city approved a master plan for a 206,000

square foot shopping center on the property in 1999, but that shopping center was not built.*

A. Home Depot and the Big Box Ordinance

The permit gpplication that led to the decision that is the subject of this appeal was deemed
to be complete on December 17, 2003. Before that gpplication was filed, the city had encouraged
Home Depot to locate a store in its G4 zone. Once the city was unsuccessful in that effort and
petitioner expressed interest in Siting a Sore in the city, petitioner contends the city has been hodtile
to petitioner’s expressed interest.  Among other things, petitioner cites the city’s falled effort to

adopt what it refers to as a “big box” ordinance. Naumes Properties, LLC v. City of Central

! The remaining explanation of the relevant facts is quoted from Walmart Stores, Inc. v. City of Central
Point, __ Or LUBA ___ (LUBA No. 2004-075, Order, March 17, 2005) (hereafter our March Order). In our
March Order, we denied petitioner’s earlier motion requesting that LUBA consider extra-record evidence under
ORS 197.835(2)(b) and OAR 661-010-0045. Although we quote from our March Order, we do not format the
quoted part of our March Order as such, to avoid the awkward formatting style that would be required for the
included footnotes. We have also deleted some record citations and corrected some typographical errors.
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Point, 46 Or LUBA 304 (2004). Petitioner believesit was the red target of the big box ordinance,
even though the ordinance did not teke effect until after petitioner’s application for dte design
approva was submitted and even though that ordinance was remanded by LUBA.2

When the planning director was communicating with Home Depot’s agent, he took the
position that a Home Depot store could be sited in the city’s C-4 zone as a permitted use with Site
plan review. However, after Home Depot decided not to attempt to Ste a store in the city and
petitioner filed its gpplication, the planning director took the postion that a large format store such
as petitioner’s was not a permitted use in the C-4 zone and required conditiona use gpprovd, in

addition to Site design review.?

B. The Procedings Befor e the Planning Commission

When petitioner’s gpplication came before the planning commission, two hearings were
held. Thefirst hearing was limited to two issues: (1) whether the proposed Wa-Mart store qudified
asa" community shopping center,” and (2) whether the proposa should be “treated as a conditiond
use under [the city’s zoning ordinance] because it ‘exhibits potentidly adverse or hazardous
characteristics not normally found in uses of smilar type and size”’” * Record 699. Although it is
somewhat unclear from the minutes of the planning commisson’'s March 18, 2004 hearing, a
mgority of the planning commission apparently agreed with petitioner a the conclusion of its March
18, 2004 hearing that the proposal qualified as a community shopping center and did not require

Wal-Mart reliesin part on certain errors that led to that LUBA remand to support its position that the city is
hostile to Wal-Mart. In particular, Wal-Mart cites the city council’ s decision to bypass the planning commission
in adopting that big box ordinance. 46 Or LUBA at 306.

¥ According to Wal-Mart, the first time the planning director expressed this change in position directly to
Wal-Mart was in the notice of the Planning Commission’s hearingsin this matter.

* Wal-Mart complains that the legal effect of this bifurcation of the hearings process before the planning
commission is that it was effectively deprived of certain rights that it would otherwise have had under ORS
197.763 at the conclusion of the initial evidentiary hearing on this permit application, because the main hearing
on the merits of its application was the second hearing before the planning commission.
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conditional use approval.® Petitioner contends that the planning director continued to assert that the
planning commisson should require conditiond use approvd. The planning commisson hed its
second public hearing on March 30, 2004 and voted at the conclusion of that hearing to grant the
requested Ste plan gpprova without requiring conditional use approva. Record 270. The planning
commission later adopted its written decision, Resolution 610, a an April 6, 2004 mesting.

Resolution 610 was Signed that same date. ©

C. The Proceedings Befor e the City Council

Ealy in 2004, the city was aware that it might have trouble issuing a find decison on
petitioner’s gpplication within the 120-day deadline established by ORS 227.178(1).” The city
requested that petitioner waive the 120-day deadline, but petitioner refused? As explained in the
chalenged decison, the city council redized that if it awated a find decison by the planning
commission and an gpped of that planning commission decision to the city coundil, it likely would
not have time to schedule and conduct an apped hearing and issue a written decision before the
120-day deadline expired on April 16, 2004. The city council therefore took action on March 25,

2004, five days before the planning commission adopted its oral decison and 12 days before the

® At least some of the planning commissioners had remaining questions about whether conditional use
approval should be required.

® Wal-Mart complains that the planning director included as Exhibit B to the planning commission’s decision
a “Public Works Staff Report & Recommendations’ that is inconsistent with the planning commission’s oral
decision. Record 140-46. The parties dispute about the nature and propriety of Exhibit B is particularly
acrimonious. Whatever the merits of that dispute, the planning commission adopted Resolution 610, which has
the disputed Exhibit B attached.

" ORS 227.178(1) provides:

“Except as provided in subsections (3) and (5) of this section, the governing body of acity or
its designee shall take final action on an application for a permit, limited land use decision or
zone change, including resolution of all appeals under ORS 227.180, within 120 days after the
application is deemed complete.”

8 Wal-Mart took the position that the statutory 120-day deadline for the city to issueits final decision in this
matter would expire on April 16, 2004.
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planning commission adopted its written decison, to schedule the matter for city council review on

April 15,2004.° The city council explained its action as follows:

“WHEREAS, the City of Centrd Point is reviewing an gpplication for development
of the ‘Proposed Retail Pear Blossom Plaza on property at the northwest corner of
East Pine Street and Hamrick Road within the City of Centrd Point; and

“WHEREAS, the application was deemed complete on December 17, 2003, and
under ORS 227.178, the City has 120 days in which to reach a fina decison,
which period expires on April 16, 2004, and the gpplicant has so far been unwilling
to extend the 120 day period; and

“WHEREAS, the City is currently undergoing a process to evduate the East Pine
Street Corridor, which process will likely result in pertinent information that could
affect the City’s decision on the Proposed Retail Pear Blossom Plaza application;
ad

“WHEREAS, the reaults of the East Pine Street Corridor evaluaion were not
avalable for review by the Planning Commisson until late March of 2004, resulting
in the dday of Planning Commission congderation of this matter, and

“WHEREAS, the lack of availability of the East Pine Street Corridor information
until late March and the gpplicant’s unwillingness to extend the 120 day deadline
have presented the City with difficulty in meeting its obligations under ORS 227.178
to make a decison within the 120 days of when the application is deemed
complete, and

“WHEREAS, the City Council believes that the traffic information regarding the
East Pine Street Corridor is important to the proper resolution of the application for
development of the Proposed Retail Pear Blossom Plaza and, therefore, every
effort should be made to dlow the information to be consdered by the Planning
Commisson; and

*Wal-Mart and the city disagree over whether Central Point Municipal Code (CPMC) 1.24.080 allows the city
council to schedule a planning commission matter for a hearing before the city council before the planning

commission has adopted its written decision. CPMC 1.24.080(A) provides:
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“Any party aggrieved by the action of city staff, the planning commission or city council may
request review of such action by the council, or the council may on its own motion schedule
any matter for review. Inthe case of areguest for review, the same must be filed in writing with
the city administrator no more than seven days after the date the city mails or deliversthe
decision being appealed from to the parties, and in the case of own-motion review, the council
motion shall be made no later than the next regularly scheduled council meeting. Review shall
be held at the earliest regularly scheduled council meeting that allows for compliance with the
notice requirements.”
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“WHEREAS, in order to meet notice requirements for a city council review of the
Panning Commission decison, the City Council must initiate this request for review
of the Planning Commission decison prior to it being rendered by the Planning
Commisson; and

“WHEREAS, CPMC 1.24.080 allows the City Council to schedule any matter for
review on its own motion, and does not limit such a motion to decisons that have
aready been made.

“NOW, THEREFORE, BE IT RESOLVED by the Central Point City Council as
follows

“Section 1. The Panning Commisson's decison on the gpplication for the
Proposed Retail Pear Blossom Plaza is hereby cdled up for review by the Centra
Point City Council upon the Planning Commission’s reeching afind decision.

“Section 2. The review of the Planning Commission’'s decison on the Proposed
Retall Pear Blossom Plaza will accur a a specia meeting of the City Council on
Thursday April 15, 2004 * * *.

“Section 3. The City Council will not exercise its discretion to dlow new evidence
at the review hearing. Ingtead, the review will be limited to the existing record with
an opportunity for dl parties to submit arguments to the City Council. However, dl
criteriawill be at issue” Record 48-49.

The city council held its hearing on April 15, 2004.° At the conclusion of that hearing, the
city council adopted a written decison in which it reversed the planning commisson decison and
denied the requested site plan approva.

FIRST ASSSGNMENT OF ERROR

In its first assgnment of error, petitioner argues that the city council knowingly violated its
own procedural requirements to alow timefor the city council to deny petitioner’ s gpplication within
the 120-day deadline imposed by ORS 227.178(1)."" In doing so, petitioner contends, the city’s

10 Both petitioner and permit opponents separately appealed the planning commission’s April 6, 2004
decision to the city council.

' Among other things ORS 227.178 imposes a requirement that a city act on a permit application within 120
days after a complete application for permit approval is submitted. Seen 7. Where acity failsto comply with the
120-day deadline in ORS 227.178(1), ORS 227.179(1) authorizes a permit applicant to file a petition for a writ of
mandamus. |If a petition for writ of mandamus is filed, the city must (1) approve the application or (2)
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decision runs afoul of ORS 197.835(10)(a)(B).* For that reason, petitioner contends the city’s
decison must be reversed under that statute. Alternatively, petitioner contends that LUBA should
dlow petitioner an opportunity seek and submit additiona extra-record evidence to LUBA,
pursuant to ORS 197.835(2)(b) and OAR 661-010-0045, to establish that the city was motivated
by a desire to avoid the requirements of ORS 227.178.%* Petitioner contends that extra-record
evidence will show that the city took a number of actions to avoid the requirements of ORS
227.178.

Most of the arguments that petitioner advances under the first assgnment of error were
advanced in amilar or identicd form in its memoranda in support of its earlier motion to consider
evidence outsde the record. We rgected those arguments in our March Order. Seen 1. Withthe
exception of the discusson below, we see no reason to revisit our resolution of those previoudy

advanced and rejected arguments.

demonstrate to the circuit court that approving the application would violate a “substantive provision of the
local comprehensive plan or land use regulations.” ORS 227.179(5).

?ORS 197.835(10)(a) provides as follows:

“[LUBA] shall reverse alocal government decision and order the local government to grant
approval of an application for development denied by thelocal government if the board finds:

“(A) Based on the evidence in the record, that the local government decision is outside

the range of discretion allowed the local government under its comprehensive plan
and implementing ordinances; or

“(B) That the local government’s action was for the purpose of avoiding the requirements
of ORS 215.427 or 227.178." (Emphases added).

3 As potentially relevant in this appeal, ORS 197.835(2)(b) provides:
“In the case of disputed allegations of standing, unconstitutionality of the decision, ex parte
contacts, actions described in [ORS 197.835](10)(a)(B) * * * or other procedura irregularities
not shown in the record that, if proved, would warrant reversal or remand, the board may take
evidence and make findings of fact on those allegations. * * *”

LUBA’s administrative rule implementing ORS 197.835(2)(b) appears at OAR 661-010-0045.
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A. Text and Context

In our March Order, we described the city’s literd interpretation of ORS

197.835(10)(a)(B) asfollows:

part on our decison in Miller v. Multnomah County, 33 Or LUBA 644 (1997), aff'd 153 Or
App 30, 956 P2d 209 (1998), which in turn relied on the legidative history of amendmentsto ORS

“[I1t is undisputed that the city issued its decison within 120 days after Wa-Mart's
gpplication was deemed complete.  The city asks how its decison, which was
rendered within 120-days after the application was deemed complete, could
possibly be a decision that was taken for the purpose of ‘ avoiding the requirements
of ORS 227.178(1). The city contends that the actions it took to speed the city
council review of the planning commisson’s decison were taken to comply with
ORS 227.178(1), not to avoid that statute’ s requirement for afind decision within
120 days. If the city’s position is stated in its most extreme form, the steps that the
city takesto issue afina decison within 120 days and its purposes for doing so are
irrdlevant, S0 long as the decison is rendered within the statutorily required 120
days.” Slip op 7-8 (emphasesin origind).

In our March Order we described petitioner’ s interpretive argument as follows:

“x * x \Wal-Mart appears to take the position that any city action to deviate from its
local appedl procedures, to accelerate the local apped process in order to dlow
time for the ultimate city review authority (in this case the city council) to review the
decison of alower decison maker and issue a find appedable decisonwithin 120
days, conditutes an action that ‘was [taken] for the purpose of avoiding the
requirements of ORS * * * 227.178(1).” Stating Wa-Mart's pogtion in its most
extreme form, if acity council wishesto review a planning commisson decison that
it has substantive concerns about, ORS 197.835(10)(b)(B) does not allow the city
council to deviate in any way from adopted loca procedures, even if such deviation
IS necessary to expedite the loca review schedule to reach afind decison within the
statutory 120-day deadline.” Slip op 8.

In our March Order we rgjected both the city’s and petitioner’s interpretetions, relying in

197.835(10)(a) that were adopted in 1995. Our ultimate reasoning is set out below:

Page 8

“It is hard to believe that the legidature did not intend that the ORS 215.429 and
227.179 mandamus remedies woud provide at least some motivation for cities and
counties to issue decisons on gpplications for permits, limited land use decisons
and zone changes within the ORS 215.427 and 227.178 deadlines. The dtatutory
mandamus remedy is a potentiad consequence that cities and counties avoid by
complying with the ORS 215.427 and 227.178 deadlines. However, there is a
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potentia practicd flaw in those satutes, which is addressed somewhat obliquely by
ORS 197.835(10)[(8)](B). A timely decision on an gpplication is worthless to an
goplicant if that timely decisgon is a pro forma denid rather than atimely decison
on the merits of the application. Expanding dightly on * * * our decison in Miller,
we conclude that if a city or county adopts a ‘spurious, bad fath’ denid of a
‘permit, limited land use decision or zone change application’ under ORS 215.427
or 227.178 for the purpose of avoiding one of the statutory consequences for failing
to take timely action on an gpplication, such a decison conditutes an ‘action * * *
for the purpose of avoiding the requirements of ORS 215.427 or 227.178,” within
the meaning of ORS 197.835(10)[(a)](B).” Slip Op 10-11.

Before turning to the parties arguments we emphasize and clarify the important parts of our above-
stated interpretation of ORS 197.835(10)(a)(B).

Fird, reading ORS 197.835(10)(a)(B) together with ORS 227.178 and 227.179, it is clear
that the legidature intended to provide the option of a mandamus remedy to the applicant, in part, as
an incentive to cities to take the 120-day deadline serioudy and take all appropriate steps to render
afind decison within that deadline. While a city may not take procedura short-cuts that it knows
or reasonably should know will prejudice one or more party’s substantia rights and thereby provide
areasonably certain bass for an gpped to and remand by LUBA, we do not see anything in ORS
197.835(10)(a)(B) or ORS 227.178 that prohibits a city from expediting its local review process to
meet the 120-day deadline, provided that expedited process does not require one or more parties
to sacrifice their subgtantia right to fully and fairly present their postion on the merits of the
aoplication.

Second, ORS 197.835(10)(a)(B) is intended to provide an applicant with atimely decison
on the merits. That decison may be an gpprovd, or it may be adenid. While an applicant’s god
may be an approvd, even a denid can be vauable, if it is timely and clearly identifies defects thet
may be corrected so that an amended application can then be approved. The reason a pro forma
denid is worthless to an gpplicant is that, at best, it provides an gpplicant with an opportunity to
seek aremand a LUBA, with the additional delay that such an apped entails, rather than a find
decison on the merits, from which the gpplicant can assess its chances for ultimate success. ORS

197.835(10)(a)(B) may not unambiguoudly reguire that the city’s decision be areal decisonthet is
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made in good faith, in the sense tha the decison is supported by findings and is based on an
evidentiary record that the city could reasonably believe are adequate to alow that decision to be
defended in the event of an appeal to LUBA. But viewing ORS 197.835(10)(&)(B) in context, we
believe that is what the legidature intended, and we interpret the statute to have that meaning. Given
the discretion tha the city council enjoys in interpreting and gopplying its land use legidaion and
weighing the evidence, we recognize that this may dlow a city council to deny a permit that could
a0 be goproved if the rdevant land use legidation were interpreted differently and the evidence
were weighed differently. However, ORS 197.835(10)(a)(B) and 227.178(1) are intended to
provide a permit applicant with a timely decison; they are not intended to guarantee an gpplicant a
favorable decison.

Turning to petitioner's and intervenor-respondents (respondents’) textua and contextua
disagreements with our reading of the statute, both petitioner and respondents argue that LUBA
ignored the unambiguous text of ORS 197.835(10)(a)(B) and relevant datutory context. The
parties argue that LUBA failed to gpply the template thet is required by PGE v. Bureau of Labor
and Industries, 317 Or 606, 611-12, 859 P2d 1143 (1993).

1 Petitioner’ s Text and Context Argument

A critical part of petitioner’s PGE template argument israised for thefirg timein its brief on
the merits in this gpped. That argument is based on the legidature' s use of the word “decison” in
ORS 197.835(10)(a)(A) and its use of the word “action” in ORS 197.835(10)(a)(B). Seen 12.
Petitioner contends the term “action” is broader than the term “decison,” and includes actions the
city may take before the find decision is rendered. Petitioner contends that our March 17, 2005
Order improperly limits the “actions’ that might trigger a reversal under ORS 197.835(10)(a)(B) to
afinal city decision that isa“pro forma” or “spurious, bad faith” denid.

While we agree that our March 17, 2005 Order can be read to be limited in the way
petitioner describes, it was not intended to be so limited. We now clarify that city “action[s]” that
may judtify areversa under ORS 197.835(10)(a)(B) are not limited to the final decision itself or the
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“action” of adopting the fina decison. The main point in our March Order was that if it is the find
city decision to deny the permit gpplication that is dleged to be the “action” that “was [taken] for the
purpose of avoiding the requirements of ORS * * * 227.178(1),” even atimdy fina decison that
was rendered within the 120-day deadline may be such an “action” if the find decison is a “pro
forma” or “spurious, bad faith” denid. We did not mean to suggest that intermediate actions could
not dso qudify as an action that “was [taken] for the purpose of avoiding the requirements of
ORS* * * 227.178(1).” However, for the reasons explained later in this opinion, we do not agree
that petitioner has identified any such actions.

Turning next to petitioner’s contention that the text and context of ORS 197.835(10)(a)(B)
dictate that any deviation by the city from its procedures to render atimey finad decison within the
120-day deadline imposed by ORS 227.178(1) necessarily congtitutes an “action [taken] to avoid
the requirements of ORS * * * 227.178,” we smply do not agree. The text and statutory context
say nothing of the kind. Aswe explained in our March Order and explain again in thisfind opinion,
those statutes do not unambiguoudy identify the kinds of action that may properly be considered an

“action [taken| to avoid the requirements of * * * ORS 227.178.”

2. Respondents Argument
Respondents argue that our March Order recognizes that if ORS 197.835(10)(&)(B) and
ORS 227.178(1) are read literdly, the city took final action on petitioner’s gpplication within 120
days after the gpplication was complete and it therefore smply could not have taken an “action
[that] was for the purpose of avoiding the requirements of ORS ** * 227.178." Respondents
dispute petitioner’ s textua and contextua analyss.

“The antecedent for the term ‘action’ [in ORS 197.835(10)(a)(B)] is a ‘loca
government decision.” Theterm *action’ does not gpply to any and dl actions taken
by aloca government, but is drictly limited by the statute to final local government
decisons. The statute speaks only of a‘decison,’ it is nhot addressed to nor does it
cover any other actions. ORS 197.835(10)(a) only authorizes LUBA to reverse a
‘decison’ and subsection (B) uses the definite article ‘the’ in referring to the action.
Therefore, the language in subsection (B) does not gpply to any action, but only to

Page 11
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the logica antecedent of the term “action,” which based on the text of the statute can
mean only ‘decison.”” Respondents' Brief 9.

Respondents go on to point out that the reference in ORS 197.835(10)(a)(B) to ORS 227.178
provides further contextua support for their interpretation, since the command in ORS 227.178(1)
isto take “find action on an gpplication for a permit” within the required 120-days. We understand
respondents to contend that the action referred to in ORS 197.835(10)(a)(B) must be to the same
“find action” that is referred to in ORS 227.178(1), which isthe city’ sfind decision.

We do not find respondent’s textud and contextual anadysis adequate to support a
conclusion that ORS 197.835(10)(a)(B) and 227.178(1) must be interpreted to require that the
exclusive focus in gpplying those statutes must be the city’s final action or final decison. Neither
do we find it sufficient to read those statutes to require that if the city’s fina decision is rendered
within 120 days &fter the application is complete, there can be no violation of ORS
197.835(10)(a)(B), no matter what actions the city may have taken to issue atimely fina decision.

ORS 197.835(10)(a)(B) is directed at “the local government’s action,” it is not expressy
limited to the locd government’s final action. Respondents antecedent term and ORS 227.178(1)
contextud argument is not a sufficient basis for the narrow and technicd reading of ORS
197.835(10)(8)(B) that respondents support. As we concluded in our March Order, the precise
nature of the timely “find action” that ORS 227.178(1) requires is ambiguous, as is the precise
nature of the “action[g]” that ORS 197.835(10)(a)(B) makes reversible error. Specificaly, those
datutes do not unambiguoudy state that only the city’s final action isto be considered under ORS
197.835(10)(a)(B) or that afind action of any nature that is rendered following any schedule or
procedure the city chooses will satisfy ORS 227.178(1) and preclude reversa under ORS
197.835(10)(a)(B).

B. The City’sActions

Petitioner identifies a number of actions that it contends are sufficient to demondtrate that the

city pre-judged its application and was smply trying to find ways to deny its application before the
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120-day deadline expired. A related city motive, petitioner contends, was to keep petitioner from
filing a petition for writ of review and putting the city in the pogtion of having to (1) gpprove the
goplication or (2) shoulder the burden of demongrating that the proposd violates gpplicable
subgtantive local land use legidation. Seen 11. At the very least, petitioner contends, these actions
rase a “reasonable bass’ for sigpecting that the city was motivated by an intent to deny the
application without regard to the legd merits of the gpplication. Therefore, petitioner argues, those
actions judtify its request to seek and present extra-record evidence of that improper motivetion.
The actions petitioner identifies have dready been noted and we list them below before considering
petitioner’ s argument:

1 The big box ordinance that petitioner contends was aimed at petitioner and
was hurriedly adopted without following proper procedures.

2. The planning director’s oppostion to the project, which includes aleged
different trestment of petitioner and Home Depot, and certain actions during
the planning commission hearings that petitioner contends were improper.
Petitioner contends that the planning director's actions and views can
reasonably be assumed to be the same as the city council’s.

3. The city’s decison to awat completion of a separate long-range traffic
corridor study, which contributed to the city’s difficulty in complying with
the 120-day deadline.

4. The city council’s delay until after the planning commisson’sord decision to
approve the application to cal the planning commisson’s decision up for
review before the planning commisson’'s decison was reduced © writing
and gpproved in written form.

5. The city’s concession that it was trying to avoid violating the statutory 120-
day deadline.

6. Thefind city council decision, which list multiple bases for denid.

We turn firgt to the fourth action listed above, which seems to us potentialy to be the most
troubling. As we have dready explained, we do not believe a city necessarily violates ORS
197.835(10)(a)(B) by deviating from loca procedures to issue find decison within the deadline
imposed by ORS 227.178(1). We leave open the possbility that the city may violate ORS
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197.835(10)(a)(B) if it knows or should have known that it was committing a procedurd error that
would lead to remand by LUBA, with the attendant delay that such an apped would ental.
However, as we have dready noted, petitioner does not allege that such isthe case here.

In its earlier memoranda, petitioner took the position that the city violated its code in caling
the planning commission’'s decison up for review before it was reduced to writing. However,
petitioner does not assign error to that action in its petition for review. Nevertheess, we assume
without deciding thet the city council’s decison to schedule the planning commission decison for
city council review, before thet decison was reduced to writing and approved by the planning
commission, is not authorized by CPMC 1.24.080(A) and was a procedura error. Seen 9. The
city explains that the city council scheduled the decison for hearing by the city council on its owvn
motion to alow time for notice to be provided and dl parties an opportunity to be heard by the city
council. Petitioner specifically does not assart that action to expedite review by the city council
prgudiced its subgtantid right to fully and fairly present its position on the merits of its gpplication to
the city council. Petition for Review 23 n 13. Ingtead, petitioner asserts “the City Council’s actions
deprived Petitioner of its right to file a mandamus action and defend the Planning Commission’s
unanimous decigon in circuit court due to the City’s falure to timely process the Application.” Id.
(citation omitted).

Petitioner’s argument is circular. Petitioner has no right to file a mandamus action, unless
and until the ity fails to provide petitioner with its satutory right to a find decison within the 120-
day deadline imposed by ORS 227.178(1). Asrelevant in this apped, the only right petitioner has
under ORS 227.178 is a right to a find decison on its permit gpplication within 120 days.
Petitioner’ s pogition gpparently is that once the city found itself in the position of having to expedite
the city council review process to reach a find decison within the 120-days required by ORS
227.178, the city’s only option was to violate the ORS 227.178(1) deadline and thereby trigger
petitioner’s right to seek a mandamus remedy under ORS 227.179(1). As we have dready

indicated, that position is probably correct if the loca review process cannot be expedited in away
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that does not violate one or more party’s substantid right to a full and fair chance to participate
before the city council. But that position is not correct where the expedited review does not deprive
one or more parties of its subgtantid right to a full and fair chance to participate before the city
council, and the city council adopts a bona fide find decison on the merits of the gpplication, i.e., a
find decison that includes findings that address the rdevant legd standards and is not a pro forma
or spurious or bad faith denia of the application.

Turning to the other actions identified by petitioner, our assessment of those actions as a
basis for authorizing an evidentiary hearing to dlow discovery and accept extra-record evidencein
our March Order included the fallowing:

“Wa-Mart does suggest in several places that the city decided to deny its
gpplication before Wd-Mart ever submitted its application. Even if one could
Speculate from the ill-fated big box ordinance and the city council’s decison on
March 25, 2004 to initiate review of the planning commission’s decision thet the city
council was biased in this case, that speculation does not come close to
providing an adequate basis for authorizing an evidentiary hearing in this
appeal. While it gppears the planning director in particular never viewed the
gpplication favorably, there is simply nothing in the record that suggests the city
decision makers (the planning commission and the city council) were
motivated by anything other than their views about whether Wal-Mart's
application complies with applicable city land use laws” Slip op 12 (emphases
added).

We agree with petitioner that the emphasized part of our March Order inaccurately dtates
that there is nothing about the actions that petitioner has dentified that could be interpreted to
suggest that the city council was motivated by a bias agangt petitioner, rather than a belief that
petitioner’s proposed store is not consstent with relevant land use gpprova sandards. The
goparently different trestment Home Depot and petitioner received from the planning director and
the city’s council’ s hastily adopted big box ordinance in particular lend some support to petitioner’s
suspicion that the planning director and perhaps one or more city councilors harbor a bias against
petitioner. However, while we agree that the possbility of improper bias on the part of the city
council presents a closer question than the above language in our March Order suggests, we adhere

to our ultimate conclusion in our March Order:
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“A request for permission to seek and present extra-record evidence under OAR
661-010-0045, particularly one that includes a request to depose the city council,
can sgnificantly dow LUBA'’s review and can easlly be burdensome for loca
government decison makers if such requests are routindy alowed without a
subgtantia showing that there is red reason to suspect that granting the request will
lead to extra-record evidence of decison maker bias. The evidence and events
cited by Wa-Mart, viewed individudly or as a whole, do not in our view raise a
sgnificant question about the ability of the city council to render a decison in this
case that is based on its view of the merits, as opposed to a bias against Wal-Mart.
The cited evidence and events do not warrant an order that would alow petitioner
to engage in discovery and present extra-record evidence tha the chdlenged
decison is a product of the city’s council’s bias rather than a product of the city’s
council’s view concerning whether Wal-Mart’ s gpplication complies with gpplicable
locd land use laws” Sip op 13.

We dso note that the potentia burden mentioned above would not fal solely on locd
governments. In the aftermath of a highly controversd land use gpplication such asthe one at issue
in this case, dlegations that the decison makers were biased or prgudged the application are
frequently possible based on actions that are taken and things that are said over the course of the
locd proceedings. Fairly or unfairly, decison makers are frequently typecast as pro-devel opment
or anti-development; and, based on that typecasting, suspicions of pre-judgment are possble.
However, unless a subgtantia showing is required before dlowing the additiond delay, expense and
inconvenience that an evidentiary hearing a LUBA would entail, both permit gpprovas and permit
denids could be routindy subject to lengthy delays while the parties are dlowed to engage in
discovery to attempt to identify improper motivation on the part of the decison maker. Such ddays
would be inconsgtent with the overriding legidative policy concerning review of land use decisons.
ORS 197.805.** Construing ORS 197.805 together with our ORS 197.835(2)(b) authority to

dlow evidentiary hearings, we conclude that it is gppropriate to require that a petitioner who seeks

' ORS 198.805 provides:

“It is the policy of the Legislative Assembly that time is of the essence in reaching final
decisions in matters involving land use and that those decisions be made consistently with
sound principles governing judicial review. It is the intent of the Legislative Assembly in
enacting ORS 197.805 to 197.855 to accomplish these objectives.”
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an opportunity to present extra-record evidence to LUBA to show that a permit deniad was the
product of bias or prejudgment, rather than the gpplication of relevant approva standards, must
make a substantial showing to establish that there is a reasonable basis to believe that the search for
extra-record evidence will lead to evidence of such bias or prgudgment. Space Age Fuelsinc. v.
City of Sherwood, 40 Or LUBA 577, 581 (2001). Compare Halverson Mason Corp. v. City
of Depot Bay, 39 Or LUBA 702, 708-10 (2001) (evidence of city councilor’s active opposition to
goplicant aufficient to authorize submisson of extra-record evidence). Although petitioner’s
showing in this case is congderably closer to the required substantial showing than our March Order
suggests, we do not believe petitioner has made the substantial showing thet is required to alow
depogitions and other discovery in an attempt to discover and prove improper motivation on the
part of the city council.

Petitioner has not demondtrated that the city took one or more actions “for the purpose of
avoiding the requirements of ORS * * * 227.178.” We therefore rgject petitioner’s argument that
the city’ s decison must be reversed under ORS 197.835(10)(a)(B). In addition, for the reasons set
out above, petitioner’ s dternative request that LUBA authorize it to seek and present extra-record
evidence to establish improper motivation on the part of the city council is denied.

Thefirgt assgnment of error is denied.

SECOND THROUGH FIFTH ASSIGNMENTS OF ERROR

In its second assgnment of error, petitioner challenges the city’s finding that the proposa
does not qudify as a “community shopping center,” which is dlowed in the G4 zone. CPMC
17.44.020(B)(15). In its third assgnment of error, petitioner challenges the city’s finding that the
proposed store will offer goods and services that are not expresdy permitted in the C-4 zone and
that the application could be denied on that basis or conditioned to prohibit offering such goods and
sarvices. In its fourth assgnment of error, petitioner challenges the city’s finding that the proposa

requires conditiona use approva and does not saisfy certain conditional use approval standards.
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Findly, in its fifth assgnment of error, petitioner chalenges the city’s gpplication of its dte plan
approva standards to the application.

We turn firgt to petitioner’s fourth assgnment of error. For purposes of our discusson of
the fourth assignment of error, we assume without deciding that the city erred in concluding that (1)
the proposa does not qualify as a community shopping center and (2) petitioner proposes to offer
goods or services that are not expressly permitted in the C-4 zone. Without regard to the
correctness of those conclusions, the city concluded that the disputed proposal nevertheless requires
conditiond use approval. The application does not include a request for conditiona use approva,
and the city found that certain conditiond use standards are not satisfied.

Under CPMC 17.44.030(A)(20), a use that is listed as a permitted use in the C-4 zone,
without conditional use review, may nevertheless require such conditiond use review. CPMC
17.44.030(A)(1) through (19) lists 19 specific uses that are dlowed in the C-4 zone as conditiona
uses. A twentieth nonspecific useis listed under CPMC 17.44.030(A) is asfollows:

“20. Permitted uses tha are referred to the planning commission by city dtaff
because they were found to exhibit potentidly adverse or hazardous
Characterigtics not normally found in uses of asmilar type and sze”

In considering whether the proposal should be subject to review as a conditiona use under CPMC
17.44.030(A)(20), the city council adopted the following findings

“The Planning Commission concluded that the application should be treated as [a]
permitted use and rejected the City staff’s recommendation to treat the [request as|
aconditiona use under CPMC 17.44.030.A.20. Based on the Council’ s review of
the record, the Council disagrees and determines that the staff properly forwarded
the gpplication to the Planning Commission for trestment as a conditiond use and
concludes that the application exhibits potentidly adverse or hazardous
characterigtics not normally found in uses of asmilar type or Sze. In particular, the
Council interprets CPMC 17.44.030.A.20 to apply when the location of a
development presents potentid adverse or hazardous characteristics, as
demonstrated in this case.

“The evidence in the record is clear that the St€'s location adjacent to Bear Creek
and the Pine Street Interchange with Interstate 5 presents potential adverse impacts
that smply would not be present if the development were located in another part of
the City. In paticular, the Council believes the tetimony from the Oregon
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Department of Trangportation * * *, the Oregon Department of Fish and Wildlife *
* * the Department of Environmenta Quality * * *, the Rogue Valey Council of
Governments * * * Water Resources Divison, JRH Transportation Engineers and
the Centra Point Public Works Department, who dl agree that the individud and
cumulative impacts of the proposed super center exhibit adverse and hazardous
characterigtics upon traffic circulation and Bear Creek.

“Accordingly, if the Council had not denied the gpplication as presenting a use not
dlowed in the [C-4] zone, the Council would treat the application as an gpplication
for aconditiona use.” Record 17.

The city council’s findings go on to dte severd reasons why it would deny conditiond use
approvd if conditional use gpprova had been requested. Record 18-22. Petitioner does not assign
eror to those findings, but rather maintains that the city committed legd error in finding thet
conditional use review is required under CPMC 17.44.030(A)(20).

“The City Council’s authority to convert a permitted use to a conditiond use is
limited under CPMC 17.44.030(A)(20) in three important respects.  Firdt, the
inquiry under CPMC 17.44.030(A)(20) is limited to determining if the proposed
use exhibits potentidly adverse or hazardous characteridtics, not whether the
proposed dte is the best suited location for the use * * * CPMC
17.44.030(A)(20) applies only in circumstances in which the proposed use itsdf
cregtes adverse or hazardous effects that are not otherwise normally found in other
permitted uses.

“Second, the City cannot use the Size or intengity of the use as a basis for triggering
CPMC 17.44.030(A)(20). CPMC 17.44.030(A)(20) is limited to ‘potentidly
adverse or hazardous characteristics not normally found in uses of asmilar type and
gze’ Therefore, the City cannot require an gpplicant to undergo conditional use
review under CPMC 17.44.030(A)(20) simply because the impacts of the
proposed use are greater due to Size or intendity of the use.

“Third, the types of adverse or hazardous characteristics addressed under CPMC
17.44.030(A)(20) are limited. These adverse or hazardous characteristics are
limited to those that are *harmful to persons living or working in the vicinity’ based
on ‘odor, fumes, dust, smoke, cinders, dirt, refuse, water-carried waste, noise,
vibration, illumination or glare, or are found to involve any hazard of fire or
exploson.” * * * The City is not permitted to use CPMC 17.44.030(A)(20) as a
means to require amore rigorous conditiona use review to address impacts that are
inherent in dl developments.” Petition for Review 44-45 (underscoring in origind).
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A. Improper Focus on the Site Rather than the Use

Petitioner contends a permitted use can only be submitted to the planning commission for
review as a conditional use if that permitted use is “found to exhibit potentidly adverse or
hazardous characterigtics not normdly found in uses of asmilar type and 9ze.” Petitioner’ sfirst and
second arguments are closely related and we address them together. Petitioner first contends the
city council improperly relies on characteristics of the subject property rather than “the proposed
development itself.” Petition for Review 45. Petitioner next emphasizes that the city may only dect
to treat a permitted use as a conditiond use where it finds that the use will “exhibit potentidly
adverse or hazardous characteristics not normdly found in uses of asimilar type and size”
(Emphasis added.) Therefore, when properly focusing on the use itsdlf, petitioner contends the city
may not rely on the Sze or intengty of the use to find the use will “exhibit potentidly adverse or
hazardous characteristics.”

Petitioner contends there is nothing about the proposed Wa-Mart store itsdlf that exhibits
potentidly adverse or hazardous characterigtics, and that the city council did not so find. Rather,
petitioner contends that the city council erroneoudy based its “adverse or hazardous characteristics’
finding on the proximity of the store and its large parking lot to Bear Creek and the feared impact of
the store's traffic on the nearby Pine Street/I-5 Interchange™ Those are site and neighborhood

characterigics rather than use characteristics and petitioner contends the city council erred in

> Asrespondents explain in their brief:

“As noted in the City’s Comprehensive Plan, ‘Bear Creek is the primary water resource in
Central Point” The Plan also notes that ‘most creek pollution comes from ‘non-point
sources.”” Because the development is located immediately adjacent to Bear Creek, the risk of
adverse effects on Bear Creek is particularly high. Asalso noted in the City’s Comprehensive
Plan, the Interstate —5 freeway ‘is very important to the City’s economy. The Pine Street and
Interstate-5 freeway interchange provides the only direct freeway access to Central Point.’
Thus, to the extent the Wal-Mart proposal has the potential to affect the I-5 interchange, it has
the potential to affect the economic lifeblood of the entire City. A Wal-Mart Super Center that
was not adjacent to the City’s only freeway interchange would have different characteristics
that would not present the same potential for adverse effects on the City. Both Bear Creek and
the I-5 interchange are very significant to the City and the Council found that the potential for
impacts to those resources was significant enough to require treating Wal-Mart’ s application
asaconditional use.” Respondents' Brief 30-31.
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consdering these Ste-gpecific characteristics to convert a permitted community shopping center into
aconditional use under CPMC 17.44.030(A)(20).

If the code interpretation question presented in this assgnment of error is limited to the text
of CPMC 17.44.030(A)(20), petitioner’ s reading of that text is entirdly consstent with that text and
the city’s contrary congtruction of CPMC 17.44.030(A)(20) might not survive, even under the
deferentid standard of review that is required under Church v. Grant County, 187 Or App 518,
69 P3d 759 (2003). Again, the text of CPMC 17.44.030(A)(20) is asfollows:

“20. Permitted uses tha are referred to the planning commission by city staff
because they [presumably the permitted uses] were found to exhibit
potentidly adverse or hazardous characteristics not normaly found in
[permitted] uses of asimilar type and size”

The above text does not expressly prohibit treating a permitted use as a conditiona use because the
permitted use would exhibit potentidly adverse or hazardous characteristics due to unique Ste
characterigtics, as opposed to potentidly adverse or hazardous characteristics due to something
unique about the proposed use itsdf. However, petitioner is correct that the above-quoted text
lends no explicit support for the city’s consderation of unique Site characteristics and that text seems
to cdl for afocus on the characteristics of the use itsdlf.

As the Court of Appeds explained in Church, the deferentid standard of review that is
gpplied under ORS 197.829(1) is to be gpplied “consgtent with the rules of construction
announced in PGE v. Bureau of Labor and Industries, 317 Or 606, 859 P2d 1143 (1993).”
187 Or App a 524. Under PGE our firg leve of andyss is not limited to the text of CPMC
17.44.030(A)(20), but dso includes relevant context. Although the parties do not cite it, we believe
CPMC Chapter 17.76, the chapter of the CPMC that addresses conditional uses generdly, is

relevant context. CPMC 17.76.010 sets out the generd purpose of conditiona use permits:

“In certain didricts, conditional uses are permitted subject to the granting of a
conditional use permit. Because of ther unusud characterigtics or the special
attributes of the area in which they are to be located, conditiona uses require
gpeciad congderation so that they may be properly located with respect to the
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objectives of the zoning title and thelr effect on surrounding properties” (Emphasis
added).

CPMC 17.76.010 supports the city council’ s interpretation of CPMC 17.44.030(A)(20) to
dlow it to congder whether the proposed store, parking lot and related traffic may “exhibit
potentially adverse or hazardous characteristics’ when the specid features of the subject property
and its environs (Bear Creek and the Pine Street/I-5 Exchange) are consdered. Given that nothing
in the text of CPMC 17.44.030(A)(20) specifically prohibits that larger focus, we reject petitioner’s
argument that the specid features of the subject property may not be considered in deciding
whether a permitted use should be reviewed as a conditiona use under CPMC 17.44.030(A)(20).

B. Limited Types of Potentially Adverse or Hazardous Char acteristics

Petitioner’s third argument is that the types of “potentidly adverse or hazardous
characterigtics’ that are cognizable under CPMC 17.44.030(A)(20) are limited and they do not
include impacts attributable to storm water and traffic. In support of this argument, petitioner relies
on CPMC 17.44.060(A). CPMC 17.44.060 sets out genera requirements in the G4 zoning
digrict. One of those generd requirements is CPMC 17.44.060(A), which specificaly addresses

permitted uses that are reviewed as conditiona uses.

“Uses that are normaly permitted in the G4 didtrict but that are referred to the
planning commission for further review, per Section 17.44.030(A)([20]), will be
processed according to application procedures for conditiona use permits. No use
shall be permitted and no process, equipment or materias shall be used which are
found by the planning commission to be harmful to persons living or working in the
vidnity by reason of odor, fumes, dust, smoke, cinders, dirt, refuse, water-
carried waste, noise, vibration, illumination or glare, or are found to involve
any hazard of fire or explosion.” (Emphasis added).

Petitioner reads the emphasized language above to impose a limit on the kinds of
“potentidly adverse or hazardous characterigtics’ that the city may rey on under CPMC
17.44.030(A)(20) to refer a permitted use to the planning commission for conditiona use review.

Respondents answer, and we agree, that petitioner misreads CPMC 17.44.060(A).
CPMC 17.44.060(A) identifies characterigtics of a use that require denial of a permit dtogether.
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CPMC 17.44.060(A) does not define or limit the scope of characteristics that may be considered
“potentialy adverse or hazardous characteristics’ and support a city decison to refer a permitted
use to the planning commission for conditiona use review under CPMC 17.44.030(A)(20).

The fourth assgnment of error is denied. Because we deny the fourth assgnment of error,
one of the bases for the city council’s denid of the disputed application is sustained. Because the
city’ s decision to deny the gpplication need only be supported by one adequate basis for denid, we
do not congder petitioner’s chdlenges to the remaining bases for denid that are chalenged in the
second, third and fifth assgnments of error. Wal-Mart Stores, Inc. v. Hood River County, 47 Or
LUBA 256, 266, aff'd 195 Or App 762, 100 P3d 218 (2004); Douglas v. Multnomah County,
18 Or LUBA 607, 618-19 (1990); Weyerhaeuser v. Lane County, 7 Or LUBA 42, 46 (1982).

The city’sdecison is affirmed.
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