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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOHN SWAILS,
Petitioner,

VS.

CLACKAMAS COUNTY,
Respondent

and

EILEEN HOFFMAN AND JACK FRICK,
Intervenors-Respondents.

LUBA No. 2009-124
ORDER ON COST BILL AND MOTION FOR ATTORNEY FEES

COST BILL

On February 17, 2010, LUBA dismissed this appeal due to petitioner’s failure to file
the petition for review before the deadline established by OAR 661-010-0030(1) expired. On
February 24, 2010, the county filed a cost bill requesting forfeiture of the filing fee and
deposit for costs in the amount of $350, pursuant to OAR 661-010-0075(1)(c).> There is no
opposition to the cost bill and it is granted. The filing fee of $200 and the deposit for costs of
$150 is awarded to the county.
MOTION FOR ATTORNEY FEES

On March 4, 2010, the Board received a motion for attorney fees and cost bill from

intervenor-respondent (intervenor) Eileen Hoffman. The motion was not accompanied by a

! OAR 661-010-0075(1)(c) provides:

“Forfeit of Filing Fee and Deposit: If a record has been filed and a petition for review is not
filed within the time required by these rules, and the governing body files a cost bill pursuant
to this section requesting forfeiture of the filing fee and deposit, the filing fee and deposit
required by OAR 661-010-0015(4) shall be awarded to the governing body as cost of
preparation of the record. See OAR 661-010-0030(1).”
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certificate of service, and it appears that the motion was not served on either petitioner or the
county. OAR 661-010-0075(2)(b) requires that any document filed with the Board must be
contemporaneously served on all other parties. Because the March 4, 2010 motion was not
served on other parties, those parties have not had any opportunity to respond to the motion.
Allowing intervenor to belatedly correct her violation of OAR 661-010-0075(2)(b) and
provide an opportunity for petitioner and the county to respond to the motion would further
delay reaching finality in this appeal. In the present circumstances, we believe intervenor’s
failure to serve the motion on other parties has affected those parties’ substantial rights, and
therefore we decline to consider the motion. OAR 661-010-0005.

In any case, the motion is without merit. Intervenor seeks attorney fees under
ORS 197.830(15)(b), which permits an award of reasonable attorney fees and expenses to the
prevailing party against any other party who the Board finds “presented a position” without
probable cause to believe their position was well-founded in law or on factually supported
information. No petition for review was filed in this appeal, and intervenor makes no effort
to identify any “position” petitioner has made in this appeal, much less explain why attorney
fees and expenses are warranted under the probable cause threshold.

Dated this 13th day of April, 2010.

Tod A. Bassham, Board Chair
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