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REMANDED 1/ 08/ 90

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals a Tillanbok City Council decision
approving a conditional use permt for an energency shelter
honme for honel ess people (honel ess shelter).

MOTI ON TO | NTERVENE

Community Action Team Inc. (CAT), the applicant bel ow,
moves to intervene on the side of the respondent. There is
no opposition to the notion, and it is all owed.

FACTS

| nt ervenor -respondent CAT (i ntervenor) currently
operates a honeless shelter wth capacity to provide
temporary housing for up to twelve people and pernmanent
housi ng for one enpl oyee as live-in staff.

In 1988, intervenor applied for and obtained from the
federal Departnent of Housing and Urban Devel opnent a
communi ty devel opnent bl ock grant. The funds fromthe bl ock
grant were to be used to purchase a different site for a
| arger capacity honel ess shelter. Thereafter, intervenor
entered into an earnest noney agreenent to purchase the
subject property and also applied for a conditional wuse
permt for a honeless shelter. The new shelter is proposed
to house up to twenty people and one live-in staff person.

The subject property is designated Downtown Conmmercia
by the Tillanmook Conmprehensive Plan and is zoned Central

Commercial (C-C. The land to the east and sout hwest of the



subj ect property is zoned C-C The land to the south and
west is apparently also zoned C-C, but is occupied by what
the city refers to as "non- conf orm ng" resi denti al
devel opnent . 1 Record 3. The city's findings do not
identify the zoning of the property to the north of the
proposed honel ess shelter.2 The city's findings also refer
to "the Central Commercial area and the adjacent R-5.0
zone." Record 3.

The planning comm ssion denied the application.
| ntervenor appealed the planning conm ssion's decision to
the city council. The city council approved intervenor's
application, and this appeal followed.

FI RST ASSI GNMENT OF ERROR

"The <city msconstrued the applicable law in
finding that the proposed residential honeless
shelter is a public facility allowed as a
conditional use in the Central - Cormercial zone."

The Tillamok City Zoning Ordinance (TCZO) section 17
provides that a "public facility" is a conditional use in
the G C zone. TCZO section 4 defines "public facility" as

foll ows:

"Projects, activities and facilities deened to be
necessary for the mintenance of other public

1This reference is sonewhat inconsistent with the staff report, which
suggests that the land to the west is zoned Single Family and Duplex
Resi dential (R-5.0).

2The staff report states that the land to the north is zoned CC.
Record 129. However, the staff report was not incorporated into the city's
findi ngs.
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pur poses consi st ent Wi th Conpr ehensi ve Pl an
policies, including nonpublic activities permtted

by government agenci es. Such public facilities
shal | i ncl ude any activity undert aken or
structures held, used, or controlled for public or
quasi - public purposes including but not Ilimted

to, churches, fraternal organizations or clubs,
hospitals, schools, nursing hones, federal, state,
county  or muni ci pal of fices or facilities,
recreational facilities, and public wutilities.
Such determ nation shall be made w thout reference
to the ownership of the structure or the realty
upon which it is situated.”

Petitioners contend that the city's findings fail to
specifically determ ne that the proposed honel ess shelter is
a "public facility" as defined by the TCZO

Petitioners also contend that in any case, the TCZO

does not allow honeless shelters in the C-C zone as public

facilities. Petitioners argue that the exanples of public
facilities listed in the TCZO definition do not include
residential types of uses. According to petitioners, a
honel ess shelter is a residential use, and the only

resi denti al uses authorized in the C-C zone are those

specifically listed as conditional uses. Petitioners
mai ntain that by specifically listing "housing for the
elderly or handi capped persons” in TCZO section 17, as
condi ti onal uses in the C-C zone, the ~city has, by

i mplication, excluded all other types of residential housing
from consideration as conditional wuses in the C-C zone.
Petitioners reason that because the proposed honeless

shelter will provide housing for the honeless, it is a



residential facility. Petitioners argue that because the
proposed shelter is a residential facility, it cannot be
authorized in the C-C zone because it wll not provide
housi ng exclusively for the elderly or the handi capped.

The city contends that petitioners' interpretation of
t he nmeaning of public facility as defined in TCZO section 4,
is inproperly narrow and incorrect. The city argues that
nothing in the TCZO disqualifies a facility from being
considered as a "public facility" sinply because the
facility wll provide shelter for honeless famlies and
i ndi viduals. According to the city, the TCZO does not nmke
any distinction between residential and non-residential uses
serving public purposes. The city argues that under the
TCZO, the hallmark of a public facility is that it advance a
public purpose.s The city contends that provision of
shelter for the honeless serves a public purpose and,
t herefore, such shelters are public facilities. The city
al so argues that it is not required to make a finding that
the proposed honeless shelter is a public facility as
defined in TCZO section 4.

The <city made no express determnation that the

proposed honel ess shelter is a "public facility." However

3The city states:

"Providing for housing of persons of low income is a public
purpose for which public noney may be spent, and such purpose
may be fulfilled by a private corporation.” Respondent' s
Brief 5.



in its order the city listed the TCZO section 4 definition
of "public facility" and identified the C-C zone "public
facility" conditional use provision as an applicable
approval criterion. We conclude the «city inmplicitly
determ ned that the proposed honeless shelter is a "public
facility" within the nmeaning of TCZO section 4 in approving
intervenor's application.

The correct interpretation of provisions of a | ocal
|and use ordinance is a question of Ilaw which nust be

decided by this Board on appeal. McCoy v. Linn County, 90

O App 271, 275-276, 752 P2d 323 (1988): Mental Health

Di vision v. Lake County, O LUBA _ (LUBA No. 89-004,

July 18, 1989), slip op 8. The provisions of a
conprehensi ve zoning ordinance should be construed as a
whol e, and effect given to the overall ©policy of the

ordi nance. Clatsop County v. Modrgan, 19 O App 173, 178,

526 P2d 1393 (1974); Kellog Lake Friends v. Clackanmas

County, O LUBA _ (LUBA No. 88-061, Decenber 22,

1988), slip op 10, aff'd 96 Or App 536, rev den 308 Or 197
(1989).

W do not believe that the fact that the city
specifically lists certain types of residential uses as
condi ti onal uses necessarily precludes other types of
arguably residential uses from being approved as conditional
uses in the C-C zone. The city's definition of public

facility enconpasses residential and other types of uses.



Furthernmore, the city's definition of "public facility" does
not distinguish between residential and non-residenti al
facilities. The |isted exanples of uses which are public
facilities include hospitals and nursing hones. Ei t her of
these uses are residential in the sense that a stay at
ei t her institution IS i ndeterm nate and over ni ght
accommodat i ons, housing and residenti al services are
provided for the duration of the stay. The TCZO definition
of public facility requires only that the proposed use be
"deemed necessary for the maintenance of public purposes.”
TCZO section 4.

Because it was disputed below whether the proposed
honel ess shelter was a public facility, the city erred in
adopting no findings explaining why it concluded that the
proposed honmeless shelter is a public facility. See,

Hi ghway 213 Coalition v. Clackams County, O LUBA

(LUBA No. 88-060, Decenber 15, 1988), slip op 5. However,
if the parties identify wevidence in the record which
"clearly supports” a finding that the proposed honeless
shelter is necessary for the maintenance of public purposes
(and therefore is a public facility), then we nust affirm
the city's decision even though it made no explicit finding
t hat t he pr oposed shel ter IS a public facility.

ORS 197.835(9) (b). 4

40RS 197.835(9)(b) provides in relevant part:



The city cites evidence that the proposed shelter is
supported by public funds and that it provides shelter to
famlies and individuals who have none. We concl ude that
this is evidence which clearly supports a finding that the
proposed shelter is necessary for the maintenance of public
purposes and is, therefore, a public facility within the
meani ng of the TCZO definition of that term

The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"The city m sconstrued the applicable |Iaw and made
findings that are legally inadequate by failing to
explain all applicable criteria, the facts relied
upon in reachi ng its deci si on and t he
justification for the decision based on the
criteria, standards and facts set forth."

ORS 227.173(2) provides:

"[a] pproval or denial of a permt application
shall be based upon and acconpanied by a brief
statenent that explains the criteria and standards
considered relevant to the decision, states the
facts relied upon in rendering the decision and
explains the justification for the decision based
in the criteria, standards and facts set forth."

A. Rel evant Approval Criteria

Petitioner contends the city failed to identify and

address as approval criteria (1) the requirenent of TCZO

"Whenever the findings are defective because of failure to
recite adequate facts or |legal conclusions or failure to
adequately identify the standards or their relation to the
facts, but the parties identify relevant evidence in the record
which clearly supports the decision or a part of the decision,
the board shall affirmthe decision or the part of the decision
supported by the record * * *_*



section 17(7) for provision of parking spaces in the CC
zone,®> and (2) TCZO section 17(8)(b) which requires in

rel evant part:

"In any C-C District directly across the street or
abutting any * * * R5, 0 * * * District, the

parking and |oading area shall be set back at
|l east ten (10) feet fromthe street right of way.
These areas shall be appropriately |andscaped

either along the residential street frontage, side
yard or rear yard to protect the character of
adjoining residential property. Such | andscapi ng
shal | be maintained.”

The <city argues that its order does set out the
applicabl e approval criteria in its order under the heading

"Fi ndi ngs of Fact."®

STCZO section 17(7) provides:

"OFf Street Parking and Loading. O f street parking and
| oadi ng spaces or an equivalent as accepted by the Planning
Commi ssi on shall be provided as required in Section 25.

"Exception: The parking and Iloading requirenents shall be
exenpted from the area contained by the GC4
District of Ordinance No. 830, the forner Zoning
Ordi nance, and delineated as C-C on the Map which
acconpani es this Ordinance and is a part hereof."

No argunment is nmmde that the subject property is within the exception
stated above, and no map or other evidence has been cited to show that the
subj ect property is delineated as an exception area.
6The portion of the order cited by the city provides as follows:

"3. Findings of Fact:

"The following land use laws and regul ations were in effect at
the tine of denial:

" Conpr ehensi ve Pl an

"Policy 21

10



It is not clear in TCZO sections 17 and 27 what the

rel evant approval criteria are for conditional uses in the

C-C zone. Section 17 identifies permtted and conditional
uses. Section 17 also specifies height, lot size and other
requirenents in the C-C zone, including those concerning

par ki ng, loading and setbacks in section 17(7) and (8)(b)
identified by petitioners and quoted in the text and in n5,
supra. However, as far as we can tell, these requirenments
apply to permtted uses as well as to conditional uses, and
it is not clear that they are to be applied as a part of the
condi tional use process.

The conditional use permt provisions of TCZO section

27 expressly provi de t hat condi ti onal use perm t

"x % % * %

"Policy 22
Nk ok ok %k
"[TCZ9
"1, Section 17 Central Commercial District
"A. Pur pose * * *
"B. Conditional Uses - The follow ng conditional
uses may be permtted subj ect to a
conditional use permt:
"(1) Any public facility
Nk ok ok %k

"3. Section 27 Conditional Use Permts

"A. Purpose * * * " Record 2.
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applications may be approved, approved with conditions, or
deni ed. 7 However, although TCZO section 27 specifies a
nunber of considerations that may form the basis for the
imposition of conditions, it does not clearly specify
approval standards which, if not nmet, may result in denial
of the application. TCZO section 27(5)(a) cones the closest

to identifying mandatory approval criteria:

"In order to grant any conditional wuse, the

Pl anni ng Commi ssi on nmust find t hat t he
establi shnment, nmi ntenance or operation of the use
applied for will not, under the circunstances of

the particular case, be in violation of the
appropriate regul ati ons and standards contained in
t hi s ordi nance. "

We understand TCZO section 27 to simply identify the
types of <considerations that may be applied to inpose
conditions and to provide, in addition, that a conditiona
use permt my be approved or denied based on nandatory
criteria |located el sewhere in the zoning ordi nance. 8

1. Parking Setback Requirenents

The <city contends that the TCZO section 17(8)(b)
provi sion regardi ng setbacks for parking and | oadi ng areas

is not a relevant approval criterion and, accordingly, need

’TCZO section 27(5) provides in relevant part:

"The [city] may approve, approve with conditions, or disapprove
the application for a Conditional Use Permit. * * **

8Of course, any conprehensive plan policies which are approval criteria
applicable to conditional use permt approvals also nust be satisfied.

12



not be identified as such.® Specifically, we understand the
city to argue that it was not required to apply the
provi sion of TCZO section 17(8)(b) which requires parking
set backs where the C-C district either "abut[s]" or is
"across the street fronm a R5.0 district, because in this
case, there is no R5. 0 district "imediately adjacent” to
the subject C-C district. Respondent's Brief 8.

We agree with the city that if TCZO section 17(8)(b) is
inapplicable to its decision, then the ORS 227.173(2)
requi renment regarding identification of relevant standards
is not violated, because it only requires the city to
identify standards which are applicable to its decision.
In this case, whether the parking setback requirenments of
TCZO 17(8)(b) are applicable to the city's decision depends
upon whether the subject C-C zoning district is "directly
across the street [from or abutting"” property zoned R-5.0.

The city's findings state that "adjacent"”™ +to the
subject C-C "area" there is a R 5.0 zone. Specifically, the
city's order states:

"The proposed conditional use request is allowable
in both the Central Comercial area and the

SWe note that this position is inconsistent with the city's apparent
position that the |andscaping provision of the same subsection is an
applicabl e approval criterion. The positions are inconsistent because the
provi sions of TCZO section 17(8)(b) regarding both parking setbacks and
| andscaping only apply where a R 5.0 district "abuts" or is "across the
street" fromthe CC zoning district. The city does not explain why the
| andscaping provision of this subsection is an applicable approval
criterion, but the parking setback provision is not.

13



adj acent R-5.0 zone. * * *" 10 Record 3.

TCZO section 17(8)(b) does not use the term "adjacent"
regardi ng parking setbacks and the city's order provides no
expl anation of the intended nmeaning of this term in this
context. 11 The TCZO terns that trigger the disputed TCZO
section 17(8)(b) parking setback provision, are whether the
subject C-C zoning district "abut[s]" or is "across the
street” fromthe "adjacent” R-5.0 district.

TCZO section 4, however, defines the ternms "abutting"
and "adjacent." "Abutting"” is defined as "* * * adjoining
wth a comon boundary line * * *_ " TCZO section 4.

"Adj acent” is defined as foll ows:

"Adj acent shall mean near, close; for exanple, an
I ndustrial District across the street or highway
froma Residential District shall be considered as
" Adj acent'. TCZO section 4.

The city's finding that the subject C-C "area" is
"adjacent” to a R-5.0 zoning district is tantampbunt to a
finding that the subject C-C area is "near or close" to the
R-5.0 zoning district. That a zoning district is "near or
cl ose" to another zoning district is not the sane as the two

zoning districts "abutting” one another. However, the

10We are cited to nothing which explains or shows the proxinmty between
the subject C-C district and the "adjacent” R-5.0 district.

l1Similarly, the city does not explain what it intends by the term
"area." However, fromthe context in which it is used, we understand it to
mean that the subject honeless shelter is located in a CC zoning district
which is adjacent to a R 5.0 district.

14



exanple listed as intended to clarify the neaning of "near
or close” in the TCZO definition of "adjacent," refers to
"near or close" as the equivalent of a zoning district being
"across t he street” from anot her zoni ng district.

Accordingly, the city's choice of the term "adjacent" could
mean that the subject CC zoning district is across the
street from the "adjacent"” R-5.0 zoning district.?1? Under
t hese circunstances, we cannot say as a matter of |aw that
the TCZO section 17(8)(b) provision regarding parking
set backs is inapplicable.

Furthernmore, we are cited to no evidence in the record

to "clearly support” a determ nation that TCZO section

17(8)(b) is inapplicable. See ORS 197.835(9)(b).

12The city suggests that the following findings in the staff report to
t he planning comm ssion, establishes that the TCZO section 17(8)(b) parking
set back provision is inapplicable:

"1 Property inmediately adjacent to the proposed site is
zoned Central Commercial. Qutlying property to the west
and northwest is Single Fanmi|y/Duplex Residential; to the
north, east, and south, Central Conmercial.

" 2. There are no lot requirenents for a C-C District that
abuts a CG-C District.

" 3. Par ki ng as required by the Pl anning Conm ssion except for
in the GC4 District, which is designated GCC."
Record 129.

These findings do not establish as a matter of |law that the subject CC
district does not "abut" or is not "across the street from a R5.0
district. These findings say nothing about the zoning designation of the
property to the west of the subject C-C district other than "outlying
property to t he west and nort hwest is zoned Si ngl e Fam |y
Resi denti al / Dupl ex Residential * * *." Record 129.

15



The city is required to either identify the parking
set back provision of TCZO section 17(8)(b) as an applicable
approval criterion, or to explain why the parking setback
provision of TCZO section 17 (8)(b) is inapplicable. The
city could establish the latter by reference to a zoning map
or by adopting particular findings that the subject C-C
zoning district is neither abutting nor across the street
from the R5.0 zoning district which the city found to be
"adjacent" to the subject C-C area.

Thi s subassi gnnent of error is sustained.

2. Parking Space and Landscapi ng Requirenents

The city's order does not explicitly identify as
applicable the provisions of TCZO section 17(7) and (8)
regardi ng parking space and |andscaping requirenents that
petitioners contend are applicable approval criteria.
However, the city does not dispute that these provisions are
applicabl e approval criteria.

The city clains it addressed TCZO sections 17(7) and
(8) regarding required parking spaces and | andscaping, in a
manner adequate to satisfy ORS 227.173(2), by adopting the
follow ng findings:

"The Common Council finds that the Planning and
Zoning Comm ssion was in error in not basing its

decision on |and use regulations. There was no
substantial evidence that appellant's proposal
would result in any adverse inpact on the

nei ghbor hood, and that the interests and concerns
of surroundi ng nei ghbors can be nmet by requiring
the following conditions be mde a part of the
condi tional use permt:

16



"2. The applicant to provide four (4) off-street
par ki ng spaces.

"% * * * *
"4, Addi ti onal | andscapi ng be pl aced and
mai nt ai ned along the southerly portion of the

site to soften appearance and reduce possible
noi se i npact.

"The Common Council of the City of Tillamok order
the follow ng:

"k *x * * *

" 3. The Community Action Team shelter hone be
al l owed subject to the foll ow ng conditions:

"k X * * *

"(2) The applicant to provide four (4)
of f-street parking spaces.

"% * * * *

"(4) Additional | andscaping be placed and
mai nt ai ned along the southerly portion
of of the site to soften appearance and
reduce possible noise inpact."13 Record
3-4.

We nust determ ne whether these findings are adequate
to establish <conmpliance wth the TCZO section 17(7)

requi rement for provision of parking spaces and the TCZO

13while the city's findings do not explicitly identify TCZO
section 17(7) regarding parking spaces and TCZO section 17(8)(b) regarding
| andscapi ng as approval standards, the parties do not dispute that these
provi sions are approval standards and it appears fromthe findings that the
city applied them as such. Under these circunstances, we do not believe
that there is a violation of the ORS 227.173(2) requirenent that the city
identify the relevant approval criteria.

17



section 17(8)(b) requirenent that:

"In any C-C District directly across the street or
abutting any * * * R5, 0 * * * District, the
parking and loading area * * * shall be
appropriately | andscaped ei t her al ong t he
residential street frontage, side yard or rear
yard to protect the ~character of adjoining
residential property. Such | andscaping shall be
mai nt ai ned. "

The city's findings conclude, w thout explanation, that
four parking spaces are adequate to serve the proposed
honel ess shel ter. Assumi ng (as the parties apparently do)
that TCZO section 17(7) is applicable, it requires that
parking nust be provided "as accepted by the planning
conmm ssion * * * as required in Section 25." TCZO section
25 sets out nunerous requirenments for parking and we cannot
ascertain which, if any, of those requirenents the city
applied here.14 Simlarly, the city's findings regarding
| andscapi ng do not establish that the city conplied with the
| andscaping provision of TCZO section 17(8)(b) which

requires the city to | andscape certain areas "to protect the

14We note that TCZO section 25 (3) states:

"OFf street parking spaces shall be provided and naintained as
set forth in the (sic) section for all wuses in all zoning
district (sic) except the Downtown Business District."

It is not argued that the proposed honeless shelter is within this
exenption. W note that the property is located in the Central Commercia
zone and is designated "Downtown Comrercial" by the Tillanmok Conprehensive
Pl an. Unless there is a separate zoning or planning designation known as
the "Downtown Business District," we do not know why this exenption would
not apply. However, no party argues that it does apply and it is not our
function to supply argunents for the parties, especially where, as here, we
are uncertain of the scope and applicability of the exenption.

18



character of adjoining and adj acent residential property."15
Accordingly, we conclude that the <city's findings are
i nadequate to show that the city conplied with either TCzZO
section 17(7) regarding parking spaces or TCZO Section
17(8) (b) regarding | andscapi ng.

Additionally, we are cited to no evidence in the
record, pursuant to ORS 197.835(9)(b), that would "clearly
support" a determ nation that these provisions were properly
applied or addressed. 16

Thi s subassi gnnent of error is sustained.

B. Expl anation of Rationale for Decision

Petitioners argue:

"the City's findings are nearly void of any
rel evant facts on which the city could rely in
applying the relevant criteria. * * * [Tlhe city
has not set forth any facts regarding the
character of the proposed wuse such as, for
exanpl e, the purpose of the use, the intensity of
the use or the relationship to the surrounding
area." Petition For Review 11-12.

Specifically, petitioners contend that (1) the city did
not explain how the justifications the <city gave for
approval of intervenor's application relate to the relevant

approval criteria; (2) the city inpermssibly shifted the

15The scope of the landscaping requirenent is unclear. Specifically, it
is not clear whether parking and |oading areas only nust be |andscaped or
whet her | andscaping is required beyond the parking and | oadi ng areas.

160n remand, the county may want to reexamine the question of whether
these provisions are applicable approval criteria.

19



burden of proof to petitioners to provide evidence that the

proposed use would violate the relevant approva

criteria;

(3) the <city did not explain how the inposition of

conditions satisfies the rel evant approval criteria; and (4)

the city did not determ ne that the proposed use

satisfies the relevant approval criteria.

presently

20

The city findings state:

"Factors Leading to Concl usi on:

"The proposed conditional use request is allowable
in both the Central Comercial area and the
adj acent R 5.0 zone. The comrercial zone is nore
appropri ate as:

"l. Land to the east is a car lot, to the
sout heast a restaurant/conveni ent [ sic]
grocery store with non-conform ng residential
use to the south and west.

"2. The proposed use is nore intensive from the
standpoint of walk in and drive in usage and
t herefore i's appropriate wi t hin a
commercially zoned area.

"3. The proposed use wll aid an eventual
conversion to commercial uses by renoval of a
residential use from the central comrercial
| and use inventory.

"4, [CAT] was wlling and able to neet the
conditional use requirements proposed by the
City Pl anning Conm ssi on.

"5. Concerns expressed by those opposing the
shel ter home wer e not | and use
consi derati ons.

"A. The testinony of those opposing the
siting of the use were [sic] not backed
by evi dence.

"The past record of the existing shelter



hone indicates little problemwith crinme
and trespass.

"B. The proposed |owering of property val ues
was not evidenced by a professional
apprai ser's judgnment.

"Conprehensive Plan Goal 21 and 22 wll be
acconplished, in part, by this proposal as it is a
nore intensive use that is better suited to a

commer ci al zone and will renove a strictly
residential use fromthe |land inventory." Record
3.

The city concluded that the planning conmm ssion erred
in denying the application for the proposed honel ess shelter
because:

"[t] here was no substanti al evi dence t hat
applicant's proposal would result in any adverse
i npact on the neighborhood, and that the interests
and concerns of surroundi ng neighbors can be net
by requiring the following conditions * * **
Record 3-4.

We agree with petitioners that (1) the city did not
relate its findings to the approval criteria it identified
and applied, (2) the city inmperm ssibly determned that it
was the responsibility of the petitioners to establish that
rel evant approval criteria were violated, and (3) the city
did not explain why it concluded that the conditions it
i nposed satisfy the approval criteria it identified and
appli ed.

The second assi gnnent of error is sustained.

THI RD ASSI GNMENT OF ERROR

"The city's approval of the conditional use permt
is not based on substantial evidence in the whole
record."

21



Petitioners claim the city's determnation that the
proposed honeless shelter is a public facility 1is not
supported by substantial evidence in the whole record. We
understand the thrust of petitioners' challenge here to be
t hat because t he proposed honel ess shel ter has
characteristics of a residential facility, there can be no
substantial evidence to show it neets the definition of
public facility as petitioners interpret t hat term
However, we determ ned under the first assignnent of error
that we disagree with petitioners' interpretation of the
term "public facility." Additionally, we also determ ned

that the evidence in the whole record "clearly supports" a

finding that the proposed honel ess shelter wll provide
shelter to honeless famlies and individuals and is
publically funded, at least in part. Qur determ nation that

there is evidence in the whole "record to clearly support” a
finding that the proposed honeless shelter is a public
facility applies a nore demandi ng test than whether there is
substantial evidence in the whole record to support that
finding. Accordingly, we conclude that there is substanti al
evidence in the whole record to support the «city's
determ nation that the proposed honeless shelter is a

"public facility" as defined in the TCZO Younger v. City

of Portland, 305 Or 346, 360, 752 P2d 262 (1988)

Petitioners al so argue that t he city made a

determ nati on of conpliance with TCZO section 27(1) and that
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the city's determnation is not supported by substanti al
evidence in the whole record.

TCZO section 27(1) provides:

"Pur pose- Conditional wuses my be permtted in
certain districts, subject to the granting of a
Conditional Use Permt. Conditional wuses my
require special consideration, because of unusua

characteristics of the area in which it is to be
| ocated. It is inportant that conditional uses be
properly |l ocated with respect to the objectives of
this Ordinance and the effect to the surrounding
properties.”

Under the second assignnent of error, we determ ned

that TCZO section 27 identifies considerations which my be

the basis for the inposition of conditions of approval, but

does not establish approval criteria. Simlarly, the

pur pose statenment of TCZO section 27(1) is not a nmandatory
approval criterion. To the extent that the city made
findings of conpliance with TCZO section 27(1), such
findings are unnecessary to the city's decision. We need
not review the evidentiary support for unnecessary findings.

Moorefield v. City of Corvallis, O LUBA __ (LUBA No.

89- 045, Septenber 28, 1989), slip op 32.

Petitioners also contend that there is not substantia
evidence to support the city's findings that policies 21 and
22 of the Tillamok Conprehensive Plan (plan), are
sati sfi ed.

Plan policy 21 states:

"The downtown area of Tillanook shall be permtted
to expand through conversion and replacenent of
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non-commerci al uses. The area of the expansion is
illustrated by the existing and proposed Plan
Maps. Retail uses are encouraged to remain in the
downtown area to maintain its vitality.

"Currently 21 acres of Jland are devoted to
commercial activity in the downtown area. The
conprehensi ve plan designates 20 additional acres
| ocated generally, west, south and east of the
exi sting downtown."

Pl an policy 22 states:

"20 additional acres, located generally west,
south and east of the existing downtown, shall be
desi gnated central commercial."

Petitioners contend that the following findings
intended to satisfy these plan policies are not supported by

substanti al evi dence:

"The proposed use will aid in eventual conversion
to commercial uses by renoval of a residential use

fromthe central comrercial |and use inventory.* *
*

"Conprehensive Plan Goal 21 and 22 wll be
acconplished, in part, by this proposal as it is a
nore intensive use that is better suited to a

commer ci al zone and will renove a strictly
residential use fromthe |land inventory." Record
3.

We infer from petitioners' argument that they believe
plan policies 21 and 22 require that all devel opnent
approvals on C-C zoned | and nust result in conversion of the
existing uses to commercial wuses. However, petitioners

offer no explanation why these policies necessarily require
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this result, and it is not obvious to us that they do.17 W
i nterpret these policies to encourage conversion to
comrercial uses but not to require it. Therefore, even if
the proposed honeless shelter is not a commercial use,
within the neaning of plan policies 21 and 22, this provides
no basis for reversal or remand of the city's decision.

Fi nal ly, petitioners claim that t here IS not
substantial evidence in the whole record to support the
city's findings that TZCO sections 17(7) and (8)(b) are
sati sfi ed. However, under the second assignnent of error,
we concluded that the city's findings are inadequate. No
pur pose woul d be served in reviewing the evidentiary support

for inadequate findings. DLCD v. Colunbia County, O

LUBA ___ (LUBA No. 87-109, March 15, 1988), slip op at 7.
The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The ~city failed to follow its applicable
procedures by approving a block grant for the
proposed use at the proposed site six nonths
before the conditional use application canme before
the city wthout providing any notice to the
affected property owners. The <city council's
decision to approve the proposed use at the
subject site prior to the land use proceedings
deprived petitioners of a fair and inpartial

17We note in addition that petitioners provide no explanation of what
comercial characteristics the proposed honel ess shelter |acks, other than
t hat it provi des shelter for honmel ess individuals and famlies.
Petitioners do not explain why this characteristic necessarily disqualifies
the proposed shelter from being considered as a comercial use under these
pl an provi sions.
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decision which substantially prejudiced their
right to due process.”

Petitioners argue that the city was required to provide
surrounding property owners wth notice of the city's
potential and actual approval of the block grant to the

intervenor as foll ows:

"[i]n Decenber, 1988, six nonths before the
application for the proposed residential honel ess
shelter was presented to the City, the City
Counci| approved a Community Block G ant to allow
the applicant to purchase the proposed residential
shelter hone. The Block Grant application
specified the location for the proposed shelter.
Even though the application was site specific, no
public notice was provided and the surrounding
property owners were not notified that the city

was consi deri ng approval of f unds for a
residenti al honel ess shel ter I n their
nei ghborhood. "™ Petition for Review 30.

According to petitioners, in approving the block grant,
the city commtted itself to approving the subsequent
application for a conditional use permt, and petitioners
were consequently denied a fair hearing before an inpartial

tribunal . 18

18petitioners state that the following statement by the applicant
denonstrates that the city was conmitted to approve the proposed honel ess
shelter at the proposed |ocation:

"We think it's inportant, it's sonmething we want to do, it's
something we've been planning for nmre than a year, it's
sonmet hi ng we have the City Council's cooperation on already, to
apply for the grant, and they knew the site we had in mnd at
the tine they approved the application at a public hearing."
Record 119.
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Petitioners also contend that they were harned by the
city's alleged bias because the city allowed intervenor to
"clarify" its earlier testinmony before the planning
conm ssion and denied petitioners an opportunity to respond

to such clarification. Petitioners also contend that:

"The Council's lack of inpartiality was also
evidenced in their findings. The City's findings,
concl usions an order are, in no way, based on the
applicant's satisfaction of the required approva

criteri a. The entire tenor of the order
erroneously i nplied t he opponent s had t he
obligation to prove why this accepted proposal
should not go forward." Petition for Review 32.

The city contends that petitioners received a fair
heari ng before an inpartial tribunal. The city argues that

under Qatfield Ridge Residents v. Clackamas Co., 14 Or LUBA

766 (1986), petitioners nust establish that the city was
"incapable of making a fair and inpartial decision.” The
city contends that petitioners failed to carry that burden.

The city also disputes that the bl ock grant was specific to

Petitioners also contend that the following statenent by the nayor
establishes that the city was commtted to approving the proposed honel ess
shel ter:

"* * * the City Council endorsed the grant and we did that full know ng
that what we wanted was a facility and we wanted to have it funded, and we
wanted to avoid sone of this nonth to nonth scraping and scrabbling for
funds. We endorsed that grant, and when they got the grant, then they

applied to buy this particular house. Until that particular thing canme
before the Planning and Zoning, [sic] they didn't have the grant, so they
really couldn't buy the house. It was conditional upon their [sic] getting

the grant, then as soon as they get the grant, then it has to conme before
the Pl anning and Zoning, [sic] who [sic] has to decide if it's a permtted
use, a non-permtted use, or a conditional use. So they nade the proposa
on the basis of a conditional use. When they do that, then they have to
notify property owners * * * " Record 65.
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t he subject property, as petitioners contend. The city
mai ntains that any reference to property regarding the bl ock
grant was general, as is apparent from the m nutes of the

heari ng regarding the block grant as foll ows:

"[a spokesperson] of the Community Action Team

distributed information to the Council regarding
their [sic] activity, and then gave an overvi ew of
t he proposal. They wish to, through the City,
purchase a centrally located building to be used
for the honeless program in Tillanook." Record
185.

Furthermore, the city argues that it tw ce published
notice of the city's consideration of approval of the bl ock
grant. The city also argues that petitioners were given,
and have taken advantage of, opportunities to participate in
the city's proceedings on intervenor's application for a
conditional use permt for the subject property. Fi nal |y,
the city argues that the «city <council's request for

clarification of testinony does not show bias, but rather

denonstrates the city council was a fair and inpartial
tribunal .
W agree with the city. The fact that the city

approved federal funds for intervenor's honeless shelter
project does not disqualify the city council for bias. See

Catfield Ridge Residents v. Clackamas Co., 14 O LUBA at

768, ("[a]gency sponsorship of a project may or may not earn
it the support of elected officials when they review it for
conformance with | and use requirenments.")

Not hing to which we have been cited regardi ng approval
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of the bl ock grant or the conduct of the city hearings bel ow
persuades us that the city was incapable of making a fair
and inpartial decision. W do not believe that by approving
a federal grant the city commtted itself to approve the
subsequent conditional wuse permt for the the proposed
honel ess shelter at the subject |ocation wthout proper
consi deration of applicable land use approval criteria.
Furthernore, there is no suggestion that either the mayor or
any of the nenbers of the city council would derive any
private financial gain from approval of the proposed
homel ess shel ter.
The fourth assignment of error is denied.

The city's decision is remanded.
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