BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
1000 FRI ENDS OF OREGON
Petitioner, LUBA No. 89-132

FI NAL OPI NI ON
AND ORDER

VS.

LANE COUNTY,
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Respondent .
Appeal from Lane County.

Neil S. Kagan, Portland, filed the petition for review
and argued on behalf of petitioner.

St ephen L. Vorhes, Eugene, filed the response brief and
argued on behalf of respondent.

SHERTON, Chi ef Ref er ee; KELLI NGTQON, Ref er ee,
participated in the decision.

REMANDED 02/ 21/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals Lane County Ordinance No. 10-89,
whi ch anends the Lane Code (LC) to inplenent provisions of
ORS 197.763 concer ni ng procedures required for
quasi -j udi cial hearings on | and use applications.

FACTS

In 1989, the Oregon |egislature enacted "raise it or
waive it" provisions applicable to all quasi-judicial |and
use hearings before | ocal governing bodies, pl anni ng
comm ssi ons and heari ngs of ficers.? ORS 197. 763.
ORS 197.763(2), (3) and (5) include detailed provisions
concerning the notices which a |ocal government nust give
prior to and at the comencenent of a quasi-judicial |and
use hearing. ORS 197.763(4) and (6) establish requirenents
concerning submttal of evidence by the applicant at the
time notice of the hearing is given, availability of |ocal
governnent staff reports prior to the hearing and keeping
the | ocal governnment record open after conclusion of the
initial evidentiary hearing. ORS 197.763(1), (2)(e) and

(5)(c) state that failure to raise an issue prior to the

1The 1989 provisions replaced "raise it or waive it" provisions enacted
in 1987, which were applicable only to hearings before |ocal governing
bodi es on applications for devel opnment of property entirely within urban
growt h boundaries, and which (1) required the |ocal governnent to give
certain notices prior to and at the comencenent of the hearing; and (2)
precl uded appeal on issues which were not raised at the hearing. The 1987
provi sions were codified at ORS 197. 762.
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close of the record at or followng the |ocal governnment's
final evidentiary hearing precludes raising that issue in an
appeal to this Board.?

In Septenber 1989, the county initiated |egislative

proceedings to adopt an ordinance anending the LC to

i mpl enent the provisions of ORS 197.763. On Cctober 4,
1989, Ordinance No. 10-89 was adopted. This appeal
fol | owed.

FI RST ASSI GNMENT OF ERROR

"The county exceeded its jurisdiction and
i mproperly construed the applicable Ilaw Dby
anmendi ng the county code to require persons other
than an applicant to submt witten evidence
exceeding two pages in length at least ten days in
advance  of the evidentiary hearing on an
application for a | and use decision.”

Ordi nance No. 10-89 anended subsection (5) of LC 14. 300

("De Novo Hearing Procedure"”) to provide as follows:

"Witten Materials. Al'l docunents or evidence
relied upon by the applicant shall be submtted to
the [Planning] Departnment and made available to
the public at |east 20 days prior to the first
evidentiary hearing. Unl ess otherw se specified
by the Approval Authority, all other witten
materials, docunents or evidence, exceeding two
pages in length nust be submtted to and received
by the Departnent at |east 10 days in advance of

2The 1989 |aw which enacted ORS 197.763, Oregon Laws 1989, chapter 761,
al so amended ORS 197.830(10) to add that issues raised in a petition for
review filed with this Board shall be limted to those raised by any
partici pant before the I|ocal governnent hearings body, as provided in
ORS 197.763, unless the local government failed to conply wth the
procedural requirenents of ORS 197.763 or the local governnent's decision
is significantly different from the proposal described in its notice of
heari ng. Oregon Laws 1989, chapter 761, section 12.
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t he hearing. The Approval Authority may allow
witten materials to be submtted and received

after this 10-day deadline if:

"(a) The written nmaterials are solely responsive

to witten materials submtted at | east
days in advance of the hearing, and

"(b) The responsive, witten materials could

10

not

have been reasonably prepared and submtted
at | east 10 days in advance of the hearing.

"If additional docunents, evidence or witten
materials are provided contrary to the above
deadlines, any party shall be entitled to a

conti nuance of the hearing. Upon request,

t he

application file containing these materials shall
be made available to the public by the Departnent

for inspection at no cost and copies wll
provi ded at reasonable cost." (Enphasis added.

be
)

Petitioner argues that the provision of LC 14.300(5)

enphasi zed above is inconsistent with both the letter and

spirit of ORS 197.763.3 Petitioner argues:

3The provisions of ORS 197.763 relevant to this opinion
fol |l ows:

provi de as

"(1) An issue which may be the basis for an appeal to the

board shall be raised not later than the close of

t he

record at or following the final evidentiary hearing on

the proposal before the | ocal government. * * *

"x % % * %

"(3) The notice provided by the jurisdiction shall

"x % % * %

"(e) State that failure of an issue to be raised
hearing, in person or by letter, or failur
provide sufficient specificity to afford
deci sion nmaker an opportunity to respond to
i ssue precludes appeal to the board based on
i ssue;

in a
e to
t he
t he
t hat



" (4)

" ()

()

(1)

" (b)

Be mail ed at | east:

"(A) Twenty days before the evidentiary hearing;
or

"(B) If two or nmore evidentiary hearings are
al l owed, 10 days before the first evidentiary
heari ng;

State that a copy of the application, all docunents
and evidence relied upon by the applicant and
applicable criteria are available for inspection at
no cost and will be provided at reasonable cost;

State that a copy of the staff report wll be
avail abl e for inspection at no cost at |east seven
days prior to the hearing and will be provided at
reasonabl e cost; * * *

* *

Al'l  docunents or evidence relied upon by the
appl i cant shal | be submitted to the |oca
government and be nmade available to the public at
the time notice provided in subsection (3) of this
section is provided.

Any staff report wused at the hearing shall be
avail abl e at | east seven days prior to the hearing.
If additional docunents or evidence is provided in
support of the application, any party shall be
entitled to a continuance of the hearing. * * *

At the commencenent of a hearing under a conprehensive
plan or |and use regulation, a statenent shall be nmade to
those in attendance that:

"(a)
" (b)

Lists the applicable substantive criteria;

States that testinony and evi dence nust be directed
toward the criteria described in paragraph (a) of
this subsection or other criteria in the plan or
land use regulation which the person believes to
apply to the decision; * * *



"The quid pro quo inherent in [ORS 197.763] 1is
pl ai n: to conpensate for elimnating the
opportunity to raise new issues before [LUBA],
nore persons get better information sooner so they

will have a better opportunity to prepare for the
hearing and raise all Issues at the |ocal
governnment level." Petition for Review 7-8.

Petitioner argues that ORS 197.763 inposes, for the
first tinme, a statewide requirenent that notice of an
evidentiary l|and use hearing be miled at |east 20 days
before the hearing. ORS 197.763(3)(f) (A). Furt her nore,
ORS 197.763 requires that by the tine the notice is mail ed,
all evidence relied upon by the applicant nust be submtted
to the local government. ORS 197.763(4)(a). Addi tionally,
the notice nust alert prospective participants that they
must raise an issue in the hearing in order to preserve the
right to appeal on that issue to LUBA. ORS 197.763(3)(e).

Petitioner further contends that the notice of hearing
must al so provide prospective participants with resources to
help them neet this burden of raising all issues at the
hearing -- including an explanation of the nature and
| ocation of the proposed use; a list of approval criteria,;
the name of a | ocal governnent representative to contact for

nmore information; an explanation of hearing procedures; a

"(6) Unless there is a continuance, iif a participant so
requests before the conclusion of the initial evidentiary
hearing, the record shall remain open for at |east seven
days after the hearing. * * *

"x % *x * %"



statenent that the application and evidence relied on by the
applicant are available for inspection; and a statenment that
a staff report will be available for inspection at |east
seven days prior to the hearing. ORS 197.763(3)(a)-(c),
(g9)-(j). According to petitioner, the only plausible reason
for requiring provision of such notice to prospective
participants is to enable advance preparation for the
heari ng, specifically, 20 days in advance.*4

Petitioner argues that other provisions of ORS 197.763
also indicate the statute entitles prospective participants
to have 20 days to prepare for a hearing, not the ten days
which wuld be provided by the appealed ordinance
Petitioner points out that ORS 197.763(1) requires a

participant to raise issues "not later than the close of the

record at or following the final evidentiary hearing on the

proposal before the |ocal governnent." (Enphasi s added.)
Petitioner contends that under ORS 197.763(1), participants
are entitled to raise new issues any tinme up to the close of
the hearing record. Petitioner argues that because new
issues may be raised any tinme before close of the record
partici pants nust also be allowed to present evidence unti
the close of the hearing record.

Petitioner also points out that ORS 197.763(5)(b)

4petitioner notes that a prospective participant may actually have
sonmething | ess than 20 days fromthe tine he or she receives the notice to
prepare for a hearing because, under ORS 197.763(3)(f)(A), the local
governnent need only mail the notice at |east 20 days before the hearing.
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requires a statenent to be made at the commencenent of the
hearing that "testinony and evidence nust be directed toward
the criteria described in [the notice] or other criteria in
the plan or |and use regulation which the person believes to
apply to the decision.”™ Petitioner argues that, contrary to
t he appealed ordinance, this statutory notice requirenment
recogni zes no limtation whatsoever on the formor |ength of
evi dence which may be presented at the hearing itself.

Petitioner maintains that ORS 197.763(6) grants all
participants in an evidentiary hearing the unqualified right
to introduce any evidence into the record for a m ni num of
seven days after the conclusion of the evidentiary hearing,
unl ess there is a continuance. Petitioner contends that the
appeal ed ordinance would inpermssibly elimnate or limt
that right by (1) not allowing witten evidence | onger than
two pages to be submtted on issues not raised at |east ten
days prior to the hearing; and (2) requiring participants to
establish that witten evidence longer than two pages,
responsive to issues raised at |east ten days before the
heari ng, could not reasonably have been submtted ten days
prior to the hearing.

Petitioner also contends the legislative history of
ORS 197.763 supports an interpretation that participants in
| ocal governnent quasi-judicial | and wuse hearings are
entitled to at least 20 days in which to prepare for such

heari ngs. Petitioner points out that an earlier version of



the bill which enacted ORS 197.763 would only have required
that notice be miled at I|east ten days prior to the
heari ng. According to petitioner, the notice period was
expanded to 20 days to provide participants additional tine
to prepare for the hearing. Petitioner quotes the testinony
of a Departnment of Land Conservation and Devel opnent ( DLCD)
staff nmenber concerning the proposed anmendnents before the
House Environnment and Energy (E&E) Commttee that "[w]ith
t hose inproved notice [requirenents] the assunption is all
parties will have an opportunity to effectively participate
at t he | ocal gover nnment | evel . " Petition for
Revi ew App. 88.

Petitioner also argues that the legislative history of
the ORS 197.763(4)(b) provision requiring a staff report to
be available prior to the hearing is relevant, because it
shows that the legislature intended participants (other than
the applicant) to have at l|least until the hearing itself to
make their cases. Petitioner points out the original
version of what is now ORS 197.763, in HB 2288, contained no
such provision. According to petitioner, it was only after
testi nony by DLCD staff and ot hers, stating that
partici pants needed to be able to review a staff report
before the hearing in order to prepare their presentations
to be mde at the hearing, that HB 2288 was anmended to

include the requirenent that a staff report be nade



avai l abl e at | east seven days prior to the hearing.?

Petitioner maintains that the challenged provision of
LC 14.300(5) inproperly reduces by half the time period
required by statute for prospective participants to prepare
for a quasi-judicial |and use hearing. Petitioner concludes
that this change inperm ssibly "underm nes the legislature's
efforts to structure a fair system that would elicit and
resolve all issues at the |ocal governnment level." Petition
for Review 20.

The county argues that LC 14.300(5), as anmended by the

chal | enged ordi nance, sinply encourages the early submtta

of witten evidence nore than two pages in length, if that
evidence is available. The county argues that LC 14.300(5)
inposes "no limtations on the ability to [submt] evidence
not available in advance of the hearing.” Respondent's
Brief 9. The county further contends that even if
LC 14.300(5) did have the effect of excluding certain
witten evidence from being submtted at the hearing, it
could be read into the record at the hearing or submtted

wi t hin seven days after t he heari ng, pur suant to

SPetitioner also quotes the followi ng statement by the chairman of the
Senate Agriculture and Natural Resource Comrittee during the senate floor
debate on B-Engrossed HB 2288:

"You have to be there [at the evidentiary hearing], you have to
state your case, but [the |ocal government staffs] have to have
their recommendations out 7 days in advance of the hearing so
you can at |east have the opportunity to study what's in the
| ocal decision.” (Enmphasis by petitioner.) Petition for
Revi ew 19.
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LC 14.300(7)(n).5®

The county al so argues that while ORS 197.763 specifies
certain procedural requirenments to be included in |ocal
gover nnent procedures for quasi-judicial |and use hearings,
it does not purport to cover every conceivable aspect of
heari ng procedures, and counties retain substanti al
authority to establish procedures for the conduct of |and
use hearings under ORS 215.402 to 215.428. According to the
county, we should not reverse or remand Ordi nance No. 10-89
unless we find a clear conflict between the procedures
required by that ordinance and ORS 197. 763. The county
contends there is no provision in ORS 197.763 which
prohibits a |ocal government from requiring participants
other than the applicant to submt lengthy witten evidence
prior to the hearing on a quasi-judicial | and use
application.

The county argues there is no express requirenment in
ORS 197.763 that participants have at |east 20 days between
the mailing of notice of the evidentiary hearing and the
time when witten evidence nust be submtted. The county

points out, for instance, that ORS 197.763(3)(f)(B) allows a

6.C 14.300(7)(n) provides, in relevant part:

"At the conclusion of the hearing, the Approval Authority * * *
may continue the hearing to a time and date certain or, if
requested by a party before the conclusion of the hearing,
shall |eave the record open for at |east seven days after the
hearing. * * *"
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ten day notice period when two or nore evidentiary hearings
are schedul ed. The county also points out that the 20 day
notice requirenment of ORS 197.763(3)(f)(A) applies only to
mai l ed notice to certain property owners, and argues that
ot her prospective participants my obtain notice of the
heari ng nmuch | ater

The county also argues that the guarantee of
ORS 197.763(1) that participants may raise any issue at the
hearing does not preclude earlier deadlines for the
submttal of witten evidence, since issues do not have to
be raised in witing. The county further argues that
ORS 197.763(5) sinply sets out the required content of the
statenent to be nmade at the beginning of an evidentiary
heari ng, and does not preclude |ocal governnment limtations
on the formor length of evidence submtted.

The county argues that one purpose of ORS 197.763 is to
encourage informed, effective participation at the |ocal
| evel. The county contends that the disputed code provision
encouraging early submttal of witten evidence |onger than
two pages provides the opportunity for preparation of a
bal anced staff report. The county maintains that inclusion
of analysis of this evidence in the staff report makes
preparation for the hearing nore conplete, provi des
meani ngful information to the decision maker in advance of
the hearing and increases the ability of participants to

address inportant issues at the hearing.
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Fi nal |y, t he county cont ends t hat even i f
i mpl enentation of LC 14.300(5) could in specific instances
be inconsistent with ORS 197. 763, LUBA should not invalidate
t he chal |l enged ordi nance. According to the county, if its
refusal to accept witten evidence at a quasi-judicial |and
use hearing pursuant to LC 14.300(5) ambunts to a failure to
follow the procedures required by ORS 197.763, in a
particul ar proceeding, then issues not raised before the
county can be raised by a party appealing to LUBA
Additionally, if in a particular instance the county's
refusal to accept witten evidence pursuant to LC 14.300(5)
results in prejudice to a party's substantial rights, the
party may appeal to LUBA and obtain a remand of the county's
deci si on.

If all LC 14.300(5) did was encourage early subm ssion
of witten evidence greater than two pages in length by ten
days prior to a quasi-judicial land use hearing,’ as the
county contends, we would agree with the county that this
provision could not be contrary to the letter and intent of
ORS 197.763. However, LC 14.300(5) does nobre than that. It
prohibits the submttal, after the ten day deadline, of any

witten material greater than two pages in length which is

W& note that since notice of the hearing is required to be nmmiled no
|ater than 20 days before the hearing, under LC 14.300(5) a prospective
participant would generally have less than ten days after receipt of the
notice in which to prepare and subnit witten evidence greater than two
pages in | ength.
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not responsive to witten materials submtted at |east ten
days prior to the hearing. It also restricts the ability of
participants to submt responsive witten materials after
the ten day deadline, unless the decision maker determ nes
that the materials "could not have been reasonably prepared
and submtted at |east 10 days in advance of the hearing."8
LC 14.300(5)(b).

However, we agree with the county that ORS 197. 763 does
not prohibit the inposition of any requirenment that certain
types of evidence be submtted to a |ocal governnment prior
to a quasi-judicial land use hearing or in a particular
form We also agree with the county that ORS 197. 763 does
not guarantee participants in such hearings that they wll
al ways have at |east 20 days between when notice of the
hearing is mailed and when evidence is required to be
submtted to the | ocal governnent.?®

On the other hand, it is clear from the |anguage of

8We also disagree with the county concerning the relationship between
LC 14.300(7)(n), quoted in n 6, supr a, and the restrictions of
LC 14.300(5). Under LC 14.300(5), the submittal of certain witten
materials is prohibited after ten days prior to the hearing. Thus,
al though the county may be required to |leave the record open for at |east
seven days after a hearing, pursuant to LC 14.300(7)(n), it can accept only
those witten materials which conply with the requirenents of LC 14.300(5).
Furthernore, even if +the county could, wunder LC 14.300(7)(n), accept
witten subnittals after the hearing which it could not accept at or within
ten days prior to the hearing, we do not believe that this would be an
adequate replacenent for a right to submit witten evidence to the decision
maker before or at the hearing.

9However, if 20 days is provided between the mailing of hearing notice
and when any evidence nust be subnitted to the |ocal governnment, that
certainly woul d be adequate to conply with ORS 197. 763.
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ORS 197.763(1) that new issues may be raised by participants
up to the tinme the record is closed at or followng the
evidentiary heari ng. It i's al so cl ear from
ORS 197.763(5)(b) that participants are entitled to address
al | applicable <criteria at the evidentiary hearing.
Furthernmore, interpreting ORS 197.763 as a whole, and
considering its legislative history, we find that the
statute expresses an intent to provide participants in
quasi - j udi ci al | and use heari ngs W th an adequat e
opportunity to prepare and submt evidence and testinmony for
such hearings, an opportunity greater than that to which
they were entitled prior to enactnent of ORS 197. 763.

The legislature indicated that ten days between the
mai ling of hearing notice and the required submttal of
evidence is not adequate when it changed the ten day notice
requir enment in the original HB 2288 to the 20 day
requi renent enacted in ORS 197.763.10 We conclude the
limtation on the submittal of witten evidence by
partici pants in quasi-judicial |and use hearings inposed by

LC 14.300(5) is not consistent with ORS 197. 763. 11

100f  course, LC 14.300(5) does not require that all evidence from
partici pants other than the applicant be submitted within ten days of the
mai | i ng of hearing notice, but the evidence it does require to be submtted
within that tinme linmt, i.e. witten evidence greater than two pages in
length, is precisely the evidence which requires the nost tine to prepare.

11Wwe recognize the logic of the county's argument that having as nuch
evi dence as possible submitted prior to issuance of the staff report will
enable that report to address evidence on both sides of the issues, and
will aid the |ocal decision maker in evaluating the evidence. However, the
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The first assignnent of error is sustained.

SECOND ASSI GNVENT OF ERROR

"The county exceeded its jurisdiction and
i mproperly construed the applicable Ilaw by
anmending the county code in a manner that allows
an applicant to submt evidence in support of an
application for a land use decision less than
twenty days before the evidentiary hearing on the
application.™

LC 14. 300(5), as anmended by Ordinance No. 10-89,
provides in relevant part:

"Witten Materials. All  docunents or evidence
relied upon by the applicant shall be submtted to
the [Planning] Departnment and made available to
the public at |east 20 days prior to the first
evidentiary hearing. * * *

"k X * * *

"If additional docunents, evidence or witten
materials are provided contrary to the above

deadlines, any party shall be entitled to a
conti nuance of the hearing. ook ooxy (Enphasi s
added.)

Petitioner argues that the provision enphasized above is
inconsistent with ORS 197.763 because it inplies that the
applicant is allowed to submt evidence in support of the
application less than 20 days before the evidentiary |and
use hearing, authorizing a continuance in that event.
Petitioner contends ORS 197.763(3)(f)(A) and (4)(a),

read together, expressly require that all docunments or

| egislative history of ORS 197.763 clearly indicates that the primary
purpose for requiring that a staff report be issued at |east seven days
prior to the local government's evidentiary hearing is to aid the
participants in evaluating the devel opnent application and in preparing
their cases for the hearing.
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evidence relied upon by the applicant shall be submtted to
the local governnent and made available to the public at
| east 20 days before the evidentiary hearing. Petitioner
argues that the purpose of these statutory requirenents is
to enable other participants to analyze the applicant's
proposal and prepare their cases for the hearing. According
to petitioner, this purpose would be frustrated by the
chal | enged code provision.

Petitioner argues that the absolute nature of the
requi rement of ORS 197.763(3)(f)(A and (4)(a) that all
docunents or evidence relied on by the applicant be
submtted at I|east 20 days before the hearing is not
affected by two other provisions in ORS 197.763 which allow
submttal of certain evidence in support of an application
after the 20 day deadline. Petitioner argues that the
provision of ORS 197.763(4)(b) stating "[i]f additional
docunments or evidence 1is provided in support of the
application, any party shall be entitled to a continuance of
the hearing" nmust be interpreted, consistently wth
ORS 197.763(3)(f)(A and (4)(a), to refer to additional

evi dence from sources other than the applicant. Petitioner

simlarly argues that the provision of ORS 197.763(6)
allowing the |ocal governnment record to remain open for at
| east seven days after the evidentiary hearing can only
aut horize the introduction of rebuttal evidence, because the

| anguage of ORS 197.763(4)(a) is unequivocal.
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The county argues that the correct interpretation of
ORS 197.763(4)(a) and (b), considered together, is that all
materials relied upon by the applicant in support of the
application nust be submtted to the |ocal governnent at
| east 20 days before the hearing. However, if relevant
i ssues are raised at the hearing, the applicant, as well as
ot her participants, may submt information addressing those
i ssues, including information supporting the application.
If additional evidence 1is provided in support of the
application, then any party is entitled to a conti nuance of
t he hearing.

According to the county, to preclude the applicant from
submtting additional information in support of t he
application at the tine of the hearing could prejudice the
applicant's substantial rights. The county al so points out
that the provision of ORS 197.763(6) requiring that the
record be kept open after the evidentiary hearing in certain
ci rcunst ances makes no distinction between the applicant and
ot her parties.

ORS 197.763(3)(f) (A and (4)(a) do require t he
applicant to submt all docunents or evidence relied on in
support of the application to the local governnent at | east
20 days before the evidentiary hearing, but do not expressly
state what the |ocal governnent is required to do if the
applicant seeks to submt additional evidence in support of

the application after that deadline. Petitioner argues the
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statute requires that the |ocal governnent reject any such
addi ti onal evidence. However, we agree with the county that
ORS 197.763(4)(b) indicates that the acceptance of such
additional evidence is not precluded, but rather if such
additional evidence is submtted, the appropriate |ocal
governnment response is to continue the evidentiary hearing.
An appropriate continuance would serve the statutory purpose
of providing participants with sufficient tinme and resources
to prepare for the evidentiary hearing. 12

Accordingly, we conclude the provision of LC 14.300(5)
providing that any party is entitled to a continuance of the
hearing if additional docunents or evidence is submtted to
the county contrary to the deadlines established by that
subsection is consistent with ORS 197. 763.

The second assi gnnent of error is denied.

The county's decision is remanded.

120 note petitioner does not argue that the challenged provision of
LC 14.300(5) 1is inadequate because it fails to guarantee that the
conti nuance of the evidentiary hearing to which the parties are entitled
will be of sufficient length to serve this statutory purpose. Petitioner
sinply argues that ORS 197.763 prohibits submittal by the applicant of
additional evidence in support of the application after the 20 day
deadl i ne.
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