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Appeal from Kl amat h County.

Bill Kloos, Eugene, filed the petition for review in
LUBA No. 89-135 and a response brief in LUBA No. 89-142 and
argued on behalf of Randy and Cynthia Sparacino. Wth him
on the brief was Johnson and Kl oos.



Robert S. Lovlien, Bend, filed the petition for review
in LUBA No. 89-142 and a response brief in LUBA No. 89-135
and argued on behalf of Anadronous, |Inc. Wth him on the
brief was Gray, Fancher, Hol nes, Hurley, Bryant and Lovlien.

M chael L. Spencer, Klamath Falls, filed a response
brief and argued on behal f of respondent.

SHERTON, Chief Referee; HOLSTUN, Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 02/ 13/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the Klamath County Board
of Comm ssioners determning the conpatibility of an
exi sting salnon hatchery and rearing facility wth the
acknowl edged county conprehensive plan and [|and use
regul ati ons.

MOTI ONS TO | NTERVENE

Anadr omous, Inc. (Anadronous) noves to intervene on the
side of respondent in LUBA No. 89-135. Randy and Cynthia
Sparacino (Sparacino) nove to intervene on the side of
respondent in LUBA No. 89-142. There is no opposition to
t he notions, and they are all owed.

FACTS

Anadronmous operates a salnon hatchery and rearing
facility (hatchery) on approximtely 80 acres of |and
designated Agricultural and zoned Exclusive Farm Use -
Grazing (EFU-Q), | ocated one mle southeast of Fort
Kl amat h. 1 Adult salnmon are held at the facility for egg
producti on. After hatching, the fry are transported by
truck to ranch facilities at t he Pacific coast.
Approximately 14 mllion fry were raised at the facility in

1988.

1on August 6, 1984, the county's conprehensive plan and |and use
regul ati ons were acknowl edged by the Land Conservation and Devel opnent
Commi ssion (LCDC). LCDC Order 84-ACK-135.
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In October 1982, Anadronopus received a building permt
fromthe county for construction of a hatchery, as indicated
on plans submtted at that tinme (1982 permt). I n
Novenber 1982, the Departnment of Environnental Quality (DEQ
issued to Anadrompus a National Pol | ut ant Di schar ge
Eli mnation System (NPDES) waste discharge permt allow ng
rel eases into Fort Creek. Anadronous began operation of the
hatchery in March 1983.

On April 25, 1984, Anadronous received a building
permt fromthe county for construction of a hatchery (1984
permt). The 1984 permt is not signed by the county
pl anni ng departnent. The hatchery was shut down for
approximately six nonths fromspring to fall of 1984. Wth
t he exception of the concrete diversion structure on Fort
Creek, the entire hatchery was reconstructed during this
peri od. The 1984 inprovenents are described by Anadronous

as foll ows:

"The new facility consisted of eight concrete
raceways, t wo punp bui | di ngs, chl orination-
dechl orinati on building, vacuum waste pond, | arger
settling pond, office trailer and conbined shop,
| ab, and storage building.” Record 207.

Building permts for additional construction at the
facility were issued in 1987 (1987 permts). The additional
i mprovenents added to the facility in 1987 and 1988 are

descri bed by Anadronous as foll ows:

"In the spring of 1987, a |arge storage building
was constructed. Si xteen circular ponds were
installed from summer to w nter of 1987. An



i ncubati on buil ding was constructed and in
operation by October of 1987. Thirty-eight small
circular ponds were installed in the wnter of
1988, and a second office trailer was put in the
sumrer of 1988." Id.

The record does not indicate when four <circular ponds
appearing on the current site plan submtted by Anadronous,
each seven neters in dianmeter, were built. Record 16. The
parties agree that Anadronous has not received a building
permt for the "second office trailer." However, whet her
building permts for the 16 circular ponds constructed in
1987, 38 circular ponds constructed in 1988 and four |arge
circular ponds were issued by the county is a matter of
contention between the parties.

The expiration date for Anadronmous’' NPDES permt was
Novenber 30, 1987. However, that permt remains in effect
unti | DEQ takes final action on Anadronopus' renewal
applicati on, which DEQ received on August 27, 1987.
Record 100. On July 25, 1987, apparently at the direction
of DEQ Anadromous applied to the county for a |and use
conpatibility determ nation.

On August 14, 1989, the county planning director issued
a Notice of Tentative Decision, concluding that the hatchery
"i's NOT conpatible or consistent with the Klamath County
Conpr ehensi ve Pl an because of failure to addr ess
environnental inmpacts on Fort Creek, and because of possible
violations of the Land Devel opnent Code." (Enphasis in

original.) Record 7. This decision was appealed to the



board of comm ssioners by Sparaci no and Anadronous. After a
de novo hearing, the board of comm ssioners adopted the

appeal ed order.?

2The nature of the board of conmissioners' order, i.e., whether it
constitutes a determination of conpatibility or nonconpatibility is an
issue in this case.
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FI RST ASSI GNMENT OF ERROR ( ANADROWVOUS)

"OAR 660-31-040 does not require determ nation of
conpatibility with an acknow edged conprehensive
plan if the proposed permt (in this case a
Nati onal Pollutant Discharge Elimnation System
Permt) is a renewal of an existing permt."

Anadr onous argues that the admnistrative rul es adopted
by LCDC in OAR Chapter 660, Division 31 ("State Permt
Conpliance and Conpatibility") are applicable only to
proposed, not existing, uses and activities.3 Anadr onous
al so argues that a determ nation of conpatibility with an
acknow edged conprehensive plan is not required for the
renewal of an existing permt, under the follow ng rule:

"A determ nation of conpliance with the statew de
pl anni ng goal s or conpatibility with t he
acknowl edged conprehensive plan is not required if
the proposed permt is a renewal of an existing
permt, except when the proposed permt would
al |l ow a subst anti al nodi fication or
intensification of t he permtted activity."
OAR 660- 31- 040.

According to Anadronous, there is nothing in the county's
decision or in the record to suggest the renewal permt
woul d allow "a substantial nodification or intensification
of the permtted activity." Anadr onous asks that the
county's decision be reversed or remanded with instructions

to the county that a determ nation of conpatibility with the

3Anadronpus also argues that if an existing use or activity is not
conpatible with an acknow edged conprehensive plan, there are other
remedies (e.g., injunctive relief, mandanus, declaratory judgnent)
avail able to ensure that the use is term nated or brought into conpliance.
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county's acknow edged pl an IS not required under
OAR 660- 31- 040.

The county points out that Anadronous requested the
appealed | and use conpatibility determ nation, and has not
w t hdrawn that request. The county argues that even if a
| and wuse conpatibility determnation were not required,
maki ng such a determ nation would not be reversible error

unl ess making the determnation is prohibited. The county

argues that the requirenment for, and effect of, the county's
conpatibility determnation is properly Ilitigated in an
appeal of DEQ s wultimate decision on Anadronous' permt
renewal application.

Sparaci no argues that Anadronous has failed to allege
any error which m ght provide a basis for reversal or remand

of the county's decision under ORS 197.835. Shaffer .

Jackson County, O LUBA _ (LUBA No. 89-015, July 7,

1989); Lane County School Dist. 71 v. Lane County, 16

Or LUBA 150, 153 (1986). Therefore, according to Sparacino,
the 1issue of whether Anadronous' NPDES permt renewal
application falls wthin the exception recognized by
OAR 660-31-040 is properly an issue between Anadronous and
DEQ and is not before LUBA in this appeal of the county's
deci si on. Sparacino argues that this issue was in fact

briefed before DEQ and DEQ decided that the exception does



not apply. Record 102, 269-271.4

Anadr onmous applied to the county for the appeal ed |and
use conpatibility determ nation, but does not argue under
this assignnment of error that the appealed decision itself

vi ol ates any applicable | egal standard. See Sellwood Harbor

Condo Assoc. v. City of Portl and, O LUBA __ (LUBA Nos.

87-079 and 87-080, April 1, 1988), slip op 8; Lane County

School Dist. 71 v. Lane County, supra. Rat her, Anadronpus

argues that it is unnecessary to obtain such a determ nation
prior to DEQ renewal of its 1982 NPDES permt.

VWhet her Anadronmous' NPDES permt renewal application
qualifies for the exception to the land use conpatibility
determ nati on requirenment recogni zed by OAR 660-31-040 is an
issue properly determned by DEQ as part of its permt
renewal process.> W agree with the county and Sparacino
that this assignment of error provides no basis for reversal
or remand of the county's decision.

The Anadronpus first assignnment of error is denied.

4However, in case this Board concludes this issue is properly before it,
Sparaci no argues that Anadronous' NPDES pernit renewal application cannot
qualify for the exception recognized by OAR 660-31-040 because (1) a
determination of land use conpatibility was never made with regard to the
1982 NPDES permt; and (2) there has been substantial nodification and
intensification of the use since issuance of the 1982 pernit.

SEven if the question were properly presented to this Board, we woul d be
unable to determne, based on the record in this proceedi ng, whether the
exception of OAR 660-31-040 appli es.
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FI RST ASSI GNMENT OF ERROR ( SPARACI NO)

"The conclusion that the use is allowed, subject
to standards in siting design, construction and
operation, violates provisions of the applicable
law, is prohibited as a matter of |aw, inproperly
construes the applicable law, and is not supported
by substantial evidence in the whole record.™

SECOND ASSI GNMENT OF ERROR ( SPARACI NO)

"To the extent that the county order can be read
as a finding that the Anadronmous use is conpatible
with the plan and code, the county board erred in
maki ng a decision that violates provisions of the
applicable law, is prohibited as a matter of |aw,
i nproperly construes the applicable law, and is
not supported by substantial evidence in the whole
record.”

SECOND ASSI GNMENT OF ERROR ( ANADROMOUS)

"* * * [Tlhe scope of review applied by Klamth

County in issuing its [land use conpatibility]

statement in this case was in error."”

Sparacino points to the following finding in the
appeal ed deci si on:

"It is hereby found that the Anadronous, |Inc.
hatchery and fish rearing facility is allowed by
the Plan but subject to standards in siting,
desi gn, construction and/or operation. * * *"
Record 5.

Sparaci no argues the above-quoted finding 1is incorrect
because the hatchery facilities were constructed, and
continue to operate, wthout several required reviews and
approvals, including (1) review under Klamth County Land
Devel opment Code (LDC) Article 51 (Significant Resource Area
Overlay Zone); (2) review under LDC Article 44 (Conditiona

Use Permts); and (3) approval of a state water permt,
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pursuant to requirenments of LDC 51.019.B.9 for conducting
aquaculture in the EFU-G zone. Spar aci no argues that these

LDC provisions require discretionary reviews and approvals,

which could result in denial. In these circunstances,
Spar aci no contends the county cannot find that the hatchery
"is allowed by the Plan but subject to standards in siting,
desi gn, construction and/or operation." |d.

Sparacino argues that the lack of a required county
permt, such as a conditional use permt or a discretionary
approval pursuant to a plan Goal 5 policy, is a proper basis
for determ ning nonconpatibility wth the county plan.
According to Sparacino, under ORS 197.180(10),¢ if a use
requires a discretionary local permt which it does not

have, the wuse is not allowed under"” the plan, because
neither the state agency nor the |ocal governnent can
determne the use is allowed and, therefore, conpatible,
until the |l ocal approvals are obtained.

Sparaci no believes the county's decision in this case
S properly I nterpreted as a determ nati on of
nonconpati bility. However, as a precaution, Sparacino

argues that if the county's decision is interpreted as a

determ nation of conpatibility, it is inproper and nust be

60ORS 197.180(10) provides:

"I'n carrying out prograns affecting | and use, a state agency is
not conpatible with an acknow edged conprehensive plan if it
takes or approves an action that is not allowed under the plan.

* x %"

11



reversed.

The county argues that, because it has an acknow edged
conprehensi ve plan, OAR 660-10-025 requires it to find that
t he subject use fits in one of the four categories listed in
OAR 660-31-025(2)(a)-(d). The county argues that in this
case, where a use is potentially allowable but nust receive
county approvals in further proceedings, category (c),
selected by the county in the above-quoted finding, is the
appropriate choice. The county states that its decision
concludes the subject use is not in conpliance with the
acknowl edged plan, and argues that its order indicates the
board of comm ssioners considers the terns "conpliance" and
"conpatibility" to be interchangeable.

Anadromous agrees with the county that OAR 660-10-025
requires it to find that the subject use fits in one of the
four cat egori es listed in OAR 660-31-025(2)(a)-(d).
Anadromous further argues that once category (c) is
selected, the county has determ ned the subject wuse is
conpatible with its plan and has no further review to
perform  Anadronous contends that if the subject use is in
category (c), the local land use approvals required do not
have to be granted before the county issues a determ nation
of land use conpatibility as part of the state agency
permtting process. Anadronmous asks that if we interpret
t he county's deci si on as a det erm nati on of

nonconpatibility, we remand the decision to the county with
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instructions regarding the correct standard of review to be
applied by the county.

The parties' argunents under these assignnments of error
refl ect a basi c m sunder st andi ng of t he role of
OAR 660- 31- 025. OAR 660-31-025 ("Review Criteria for

Class A and B Permts") provides, in relevant part:

"k X * * *

"(2) Where the affected |ocal government has an
Acknowl edged Conprehensive Plan, the state
agency or | ocal gover nnent review shal
address conpatibility with the Acknow edged
Conpr ehensive Plan when the activity or use
i S:

"(a) Prohibited by the plan;
"(b) Al owed outright by the plan;

"(c) Allowed by the plan but subject to
st andar ds regar di ng siting, desi gn,
constructi on and/ or operation; or

"(d) Allowed by the plan but subject to
future goal considerations by the | ocal
jurisdiction.

"(3) Where the affected |ocal government has an
Acknowl edged Conprehensive Plan the Statew de
Goals shall be a [sic] criteria for pernt
review after acknowl edgnent when the state
agency finds one of the foll ow ng exists:

"k X * * *

"(b) The Acknow edged Conprehensive Plan and
i npl ementing ordinances do not address
or contr ol t he activity under
consi derati on;

"(c) The Acknowl edged Conpr ehensi ve Pl an
allows the activity or use but subject
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to future goal consi derations by an
agency; * * *

"k ox o x x"  (Enphases added.)
It is apparent from the title and the |anguage
enphasi zed in OAR 660-31-025(2) and (3) above, that these

sections of the rule sinply identify when the review ng body

is required to address conpatibility with an acknow edged

conprehensive plan? or conmpliance wth the statew de
pl anning goals, respectively, in reviewing a Class A or B
state agency permt application.s? For instance, under
OAR 660-31-025(3)(b), if the acknow edged plan does not
address the subject use, the reviewi ng body nust detern ne
conpliance with the goals.

On the other hand, OAR 660-31-025(2) says conpatibility
with the acknow edged plan nust be determned if the use
falls into certain categories. W believe these categories
are intended to include the different ways a subject use
m ght be addressed in the plan. Finding that a use falls
under one of these four categories is not equivalent to
determning the use is conpatible with the plan. It sinply

means that conpatibility with the plan nust be determned in

" Acknowl edged conprehensive plan" is defined as a conprehensive plan
and inplenmenting ordinances that LCDC has found to be in conpliance with
the Statew de Pl anning Goals pursuant to ORS 197.251. OAR 660-31-010(1).

8DEQ NPDES pernits are Class B permits. OAR 660-31-012(2)(b)(B).
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i ssuing a state agency permt.?9

"Conpatibility with the acknowl edged conprehensive
plan® is not defined in OAR Chapter 660, Division 31.
However, we believe review ng bodies nust be guided by the
provision of ORS 197.180(10) which states that "a state
agency is not conpatible with an acknow edged conprehensive
plan if it takes or approves an action that is not allowed
under the plan.”

We address the parties' specific argunents concerning
the chall enged decision based on this understanding of the
role of OAR 660-31-025 and the nature of a "conpatibility
with the acknowl edged conprehensive plan" determ nation.

Sparacino's challenge to the county finding that the
proposed use falls under OAR 660-31-025(2)(c) ("allowed by
the plan but subject to standards regarding siting, design,
construction and/or operation") is based on the contention

t hat category (c) does not include uses subject to the types

of discretionary reviews which Sparacino argues apply to the

Anadr onous hat chery. However, because OAR 660-31-025(2)
enconpasses all instances where the subject use is addressed
by the acknow edged plan, we believe category (c) s
intended to include all instances where the subject use is

potentially allowable wunder the plan and inplenenting

9O course, if a use is "prohibited by the plan" (OAR 660-31-025(2)(a)),
presumably the only determ nation possible is that the use is nonconpatible
with the plan. The opposite would be true of a use "allowed outright by
the plan" (OAR 661-31-025(2)(b)).
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ordi nances, but is subject to review for conpliance with
standards set out in the plan or code. Category (c),
therefore, includes instances where the required |ocal
reviews are discretionary and could result in denial of the
subj ect use. Thus, even if Sparacino's identification of
the review standards applicable to and approval s which nust
be obtained by the hatchery is correct, the county finding
that the hatchery falls under OAR 660-31-025(2)(c) is
correct as well.

Sparacino's second challenge is predicated on the
possibility this Board m ght interpret the county's decision

as a determnation of conpatibility. It is true that the

board of comm ssioners' order refers to "conpliance”" wth
the plan, rather than "conpatibility" with the plan. See
Record 4-5. However, we need not determ ne whether the
board of comm ssioners used these terns interchangeably, as
argued by the county and Sparaci no, because the order also
i ncor por at es certain det erm nati ons by t he pl anni ng

di rector:

"The Board of County Comm ssioners affirns the
decision of the Planning Director in regard to
items 4, 5, 6, 7, 8, 9, 11, and 12 of that
deci sion, which itens are incorporated herein by
reference as if fully set out herein. * * *

* * * Anadronmous is not in conpliance with the
site plan review requirenents of the [LDC] and for
that reason it is not in conpliance with the [plan
and LDC], and the determ nation of the Planning
Director is wupheld as set forth herein. "
(Enmphases added.) 1d.
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The portions of t he pl anni ng director's deci sion
i ncorporated and affirmed by the above-quoted portions of
the board of conmm ssioners' order include the follow ng

determ nati on of nonconpatibility:

"THE ANADROMOUS, I NC. FISH HATCHERY IS NOT
COVPATI BLE OR CONSI STENT W TH THE KLAMATH COUNTY
COVPREHENSI VE PLAN AND | MPLEMENTI NG REGULATI ONS *
* *"  (Enmphasis in original.) Record 12.

Accordingly, the county's decision is a determ nation of
nonconpatibility and, therefore, we have no basis for
sust ai ni ng Sparaci no's second chal | enge.

Anadromous' challenge is based on the contention that
finding the subject use falls under OAR 660-31-025(2)(c) is
in itself a determ nation of conpatibility and, therefore,
the county erred in making the further determ nation that
because the subject use had not yet obtained the required
| ocal approvals, the subject use is not conpatible with the
acknowl edged plan. However, as expl ai ned above, determ ning
that a wuse is in category (c) nerely establishes that
conpatibility with the acknow edged plan, as provided in
ORS 197.180(10), nmust be determ ned. | f a use 1is
potentially allowable under the plan, but required | ocal
approvals have not been obtained, the wuse cannot be
determned to be "allowed under the plan" and, therefore

cannot be determned to be conpatible with the plan.10 W

10 ¢ a local gover nment finds that a wuse falls under
OAR 660-31-025(2)(c) and nmakes a determ nation of nonconpatibility based on
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agree with Sparacino and the county that a determ nation of
nonconpatibility is appropriate in such instances. 1l

The Sparacino first and second assignnents of error and
Anadr onous second assignnment of error are denied.

THI RD ASSI GNVENT OF ERROR ( ANADROMOUS)

"Klamath County Planning Departnent review and
approval of a series of building permts was an
acknow edgnment of conpatibility with the Klamath
County acknow edged conprehensive plan for the
Anadr onous, Inc. Hatchery."

Anadr onous argues that the county has approved buil di ng
permts for each part of its operation, with the possible
exception of the nobile hone/office. Anadr onous cont ends

that the approval of these building permts establishes that

required | ocal approvals not having been obtained for the use, the state
agency for which the determi nation was i ssued would have three options with
regard to acting on a pending Class B permit application which neets other
appl i cabl e approval standards:

(1) Deny the application, based on the local government's
determi nation of nonconpati bility. OCAR  660-31-026(2)(a);
660-31- 035(2) .

(2) Make its own determination of the conpatibility of the use with
the acknow edged conprehensive plan, and act accordi ngly.
OAR 660-31-026(2) (a).

(3) Issue the permit conditioned upon the applicant's receiving the
required land use approvals from the |ocal gover nment .
OAR 660-31-026(2) (b).

11Because we deternmine, under the follow ng assignment of error, that
the county did nake a determination of noncompatibility in this case, we
need not determ ne whether a determination of nonconpatibility is required
under these circunmstances, or whether a local governnment could sinply
informa state agency that it cannot nmake a deternmination on conpatibility
until it conducts its local review processes. O course, if a Ilocal
government did follow the latter course, only options (2) and (3) listed in
n 10 woul d be available to the state agency.
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its facilities are either consistent with the statew de
pl anning goals or conpatible with the acknow edged plan,
dependi ng on the date of approval.

Anadromous points out that LDC 41.001 requires site
pl an approval for construction and other site inprovenents.
Anadr omous argues that under the planning director review
procedure of LDC Article 22, the planning director may
approve a site plan wthout public hearing and notice.
Anadr onobus contends the record shows that, since 1983, the
pl anni ng departnment has reviewed construction plans for the
Anadr onous operati on. Anadronmous argues that planning
departnment review of the extensive plans submtted to the
county buil di ng departnment anounts to planning director site
pl an approval of the proposed construction. According to
Anadr onmous, these site plan approvals are binding and cannot
be collaterally attacked in this proceedi ng.

The county and Sparacino argue that building permt
issuance is not equivalent to site plan approval. They
point to an unchallenged county finding that prior to the
adoption of Ordinance 28.4 on August 9, 1989, anending the
county Building Code, there was no requirenent that site
pl an approval be granted by the planning director before a
building permt 1is issued by the building departnent.
Record 4. They also argue there is no evidence in the
record that the existing Anadronmous facilities conplied with

the site plan review process.
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Sparacino further argues that even if the county did
conduct full land use reviews prior to issuance of the
Anadromous building permts, that wuld not establish
conpatibility of the Anadronmous facilities wth the
acknowl edged plan, because nuch of what exists on the
subject property never went through the building permt
process. According to Sparacino, in addition to the nobile
hone/ of fice, other existing facilities for which no building
permt was issued include the 16 circul ar ponds constructed
in 1987, 38 circular ponds constructed in 1988 and four
| arge circular ponds of unknown construction date.

Finally, Sparacino argues that even if the county did
conduct full land use reviews prior to issuance of the
Anadronmous building permts, and even if a building permt
had been issued for every structure on the subject property,
t hat woul d not establish conpatibility with the acknow edged
pl an, because the plan and code regulate wuses and
activities, not just structures. Spar aci no contends, as an
exanple, that point source pollution in the riparian zone
triggers county review under LDC Article 83, yet the
exi stence, nature and scope of pollution is not dependent on
any structure for which a building permt is required.

In Flowers v. Klamath County, O LUBA _ (LUBA

Nos. 88-112, 88-113 and 88-124, Interlocutory Order on
Motions to Dismss, February 28, 1989), slip op 11, we
stated that "[u]nder LDC 41.001 and 41.003, * * * all

20



determ nations involving application of the LDC or other
county | and use regulations * * * are nade in the site plan
approval decision."12 Thus, issuance of a building perm:t
is not itself dependent on a determ nation that the subject
use is conpatible with the county plan. The question then
becones whether issuance of a building permt is proof that
site plan approval was granted.

The county's decision states that site plan approval
has not been granted for the reconstructed Anadronous
facility reopened in 1984, or for the inprovenents
subsequently added. Record 5-7. Anadr onous does not
challenge the county's finding that prior to 1989, the
i ssuance of a building permt was not dependent on site plan
approval, and does not cite contrary provisions found in the
county code at the time the building permts in question
were issued. Nei t her does Anadronous identify evidence in
the record indicating that site plan approval for its
facilities was granted. We conclude that site plan approval
for the Anadrompus facilities has not been granted.

Accordingly, the issuance of building permts for the
Anadronmous facilities does not denonstrate conpatibility of

those facilities with the acknow edged pl an. 13

12pC 41.001 and 41.003 refer to conpliance with the LDC and "other
applicable [county] ordinances.” 1In this case, the acknow edged plan is an
appl i cabl e county ordi nance.

13However, even if it did, it would only denpnstrate the conpatibility
of those structures for which a building permit was issued. W agree with
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The Anadronpus third assignnment of error is denied.

THI RD ASSI GNVENT OF ERROR ( SPARACI NO)

"The county erred in failing to decide all issues
rai sed in this pr oceedi ng rel evant to
conpatibility. By failing to consider these
issues the county violated provisions of the
appl i cabl e I aw, i nproperly construed t he
applicable law, and made a decision not supported
by substantial evidence in the whole record.™

Sparacino argues the ~county inproperly based its
determ nation of nonconpatibility on only one issue --
failure of Anadronmous to obtain site plan approval for its
facilities pursuant to LDC Article 41, even though the
county found elsewhere in its decision that other |ocal
standards apply to the subject use as well,4 and Sparacino
submtted evidence and argunment that the wuse is not
conpati ble with those standards. According to Sparacino, if
the county undertakes to nake a conpatibility determ nation,
it must address all relevant issues on which evidence is
pr ovi ded.

Sparacino asserts this Board has held that in the
approval of discretionary pernmts, "when a relevant issue is

adequately raised by evidence and testinony in the record,

Sparacino that there is no evidence in the record that certain Anadronous
facilities, including the nobile honme/office and various circular tanks,
have been issued building permts, and that there are aspects of the
Anadronmous use which are addressed by the acknow edged plan, but do not
require building permts.

14The county order states "the standards and criteria relevant to review
of this nmatter are found in the [goals, plan and LDC], particularly
Article 41, Section 51.019, and Article 83. * * *" Record 2.
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it nust be addressed in the decision mker's findings."

Bl osser v. Yanmhill County, Or LUBA _ (LUBA No. 89-084,

Cct ober 27, 1989), slip op 15, citing Norvell v. Portland

Metro Area LGBC, 43 Or App 849, 852-853, 604 P2d 896 (1979);

McCoy v. Linn County, O LUBA _ (LUBA No. 87 046,

Decenmber 15, 1987), slip op 8, aff'd 90 O App 271 (1988).
Sparaci no further argues the county's decision in this case
is not equivalent to denial of a discretionary permt, which
Spar aci no concedes can be justified by addressing only one
of several possible grounds for denial. Rat her, Sparacino
I'i kens the county's decision to a determ nation of the scope
of nonconformty of an existing use.

The county and Anadronous argue that the issues the
county declined to decide in issuing its conpatibility
determ nation (basically the applicability to the subject
use of, and conpliance of the subject use with, various plan
and LDC standards) are issues which are properly decided in
the site plan review process. The county al so argues that
its decision is simlar to a decision to deny a permt
application and, therefore, it need not address all issues
rai sed.

As we explained, supra, when a county determ nes the
subject wuse has not obtained required |l|ocal Iland wuse
approvals, it is appropriate for it to issue a determ nation
of nonconpatibility with the acknow edged pl an based on that

fact al one. The county is not required to resolve the
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i ssues which have to be determned by the required I ocal
review proceedings before those proceedings are actually
conducted. 1 In this case, the county decision recognizes
that site plan approval for the Anadromous facility nust be
obt ai ned. W agree with the county that all issues
Sparacino seeks to raise nmay be addressed in that
proceedi ng.
The Sparacino third assignnment of error is denied.

The county's decision is affirmed.

15A county determination of nonconpatibility with the acknow edged pl an,
based on the applicant not having obtained required |ocal approvals, as
part of the state agency permtting process, is quite different from the
cases involving permt approvals cited by Sparacino. If a relevant issue
is not addressed in approving a permt, it wll never be known whether
resolution of that issue would have required denial of the permt. On the
other hand, if the issues sought to be raised in this appeal nust be
addressed in the required | ocal review process, the subject use will not be
finally approved until those issues have been resol ved.
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