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You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision approving its
application for a four |ot subdivision, but inposing
conditions and denying variances to front vyard setback
requi renents.

FACTS

This appeal concerns petitioner's request to create a
total of four lots out of 1.65 acres of property described
in the record as Tax Lots 59 and 74. Access to the property
is from SSW Arnold Street. Large lots developed wth
single famly dwellings adjoin the property to the east and
west . Undevel oped Tax Lot 58, which includes approxi mtely
one acre, adjoins the property to the north. Tax Lot 58 is
bordered on its north by by an uninproved portion of the
S.W Conus Street right of way.

In March 1988, lot |line adjustnents affecting Tax Lots
59 and 74, as well as two other tax l|lots, were approved by
the city. Tax Lot 59 becane a flag lot with frontage on
SSW Arnold Street. Tax Lot 74 was increased in size to
beconme a buil dable |ot.

In October 1988, petitioner submtted a request for a
maj or partition to partition Tax Lot 59 into three lots.
Prior to approval of the major partition request, petitioner
requested a second lot |line adjustnent to enlarge Tax Lot 74

and reduce Tax Lot 59. Petitioner withdrew its application



for a major partition, and the city approved the requested
ot |ine adjustnent.

In March 1989, petitioner submtted a request to
partition Tax Lot 74 into three parcels. Additionally,
petitioner's proposed partition map shows a fourth parcel
and an additional tract of |and, designated as "Tract A"
which are to be created from Tax Lot 59. Petitioner
proposes to use "Tract A" as a private road to provide
access from the four parcels to SSW Arnold Street. Over
petitioner's objections, the city elected to process the
application as a "subdivision" rather than a "mgjor
partition.” The city hearings officer approved a four |ot
subdi vi si on, but inposed conditions (including a condition
that petitioner dedicate a right of way between S.W Arnold
Street and the northerly boundary of the site) and denied
petitioner's request for variances.1

Petitioner appealed the hearings officer's decision to
the city council, which conducted a de novo review of the
application, accepted additional testinony and evi dence, and
approved the subdivision application wth the sane
conditions as inposed by the hearings officer. This appeal

f ol | owed.

1The required right of way does not now connect with S.W Conus Street
to the north, and the hearings officer did not require as a condition of
approval that the dedicated right of way be fully inproved at this tine.
One of the conditions of approval provides that a non-standard road may be
constructed within the right of way to provide interim access to the four
| ots.
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FI FTH ASSI GNMVENT OF ERROR

"Respondent erred in applying subdivision statutes
to a mpjor partition application and in failing to
hold an appeal on the record and to provide a
transcri pt when requested to do so by petitioner."

A. Subdi vi si on Versus Major Partition

Petitioner contends the city incorrectly characterized
its application as requesting approval for a four |ot

subdi vi sion rather than approval for a mmjor partition.?

Petitioner argues the characterization is inportant because
the city may inpose requirenents for inprovements as
conditi ons of subdivision approval that it my not inpose on
persons seeki ng approval of a major partition.

The city concedes that the approval petitioner
requested in this mtter is for a mjor partition rather
than a subdivision.3 However, the city argues the code's
di stinction between subdivisions and major partitions is
unimportant in this case as each of the code sections the

city relied upon in inposing the conditions of approval

2Under Portland City Code (PCC) 34.16.045, partitions include divisions
of a "tract of land into two or three parcels within a cal endar year when
such * * * tract of land exists as a unit or contiguous units of |and under
single ownership at the beginning of such year. * * *" Partitions which
create a public or private street are defined as nmjor partitions.
PCC 34.16. 040.

3The city bases its concession regarding the nature of the application
on its discovery that petitioner sold Tax Lot 59 on Decenber 28, 1988.
Therefore, petitioner's request to divide Tax Lot 74 into three parcels is
a partition, as defined under the code. Respondent's Brief 4. The city
notes it was not aware of this sale and the sale was not nentioned by
petitioner to the city council or in the petition for review filed in this
appeal .
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chal l enged by petitioner applies equally to subdivisions and
m nor partitions.?

Petitioner does not <cite any PCC section which
contradicts the city's contention. Specifically, petitioner
cites no approval standards that were applied by the city to
i npose the conditions challenged in this appeal which apply
differently to mjor partitions and subdivisions. We
therefore conclude the city's mscharacterization of the
application as requesting subdivision approval was harm ess

error. Publ i shers Paper Co. v. Benton County, 63 O App

632, 636, 665 P2d 357 (1983); Mihs v. Jackson County, 12 O

LUBA 201, 216 (1984).

Thi s subassi gnnent of error is denied.

B. Scope of Review and Requirenment for a Transcri pt

Petitioner's next argunment under this assignnment of
error is that the city should have limted its review to the
record of the proceedi ngs before the hearings officer.

The city responds that the city council has discretion
to hear appeals on the record or to allow additional

testinony or evidence. PCC 33.215.190(E) provides:

"The City Council my at its option hold the
hearing 'on the record" I|imted to the points or
issues raised in the appeal; or my admt

4pCC 34.70.030 states in part that "[t]he same inprovements shall be

installed to serve each parcel in a mjor partition as is required to
[serve each lot in] a Subdivision." The city's policy concerning future
extension of streets applies to land divisions of al | types.

PCC 34.50. 020.
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additional testinmony and other evidence, or my

hold a de novo hearing. I f additional testinony,
i ssues, or evidence are presented, opposi ng
persons shall be given a reasonable opportunity to
respond. "

Petitioner does not argue that it was surprised in any
way by the city's decision to allow additional testinony and
evi dence, as PCC 33.215.190(E) clearly allows. Neither does
petitioner contend the city failed to provide a reasonable
opportunity to respond to any new i ssues, testinony or other
evi dence. We agree with the city that the city council
commtted no error by failing to Ilimt its review to the
record of proceedings before the hearings officer.

Finally, petitioner contends that if the city council's
reviewis limted to the record before the hearings officer,
due process requires that the city provide a transcript.

We rejected petitioner's argunment that the city council
was required to limt its review in this matter to the
record of proceedings before the hearings officer. I n
addition, petitioner cites no PCC section granting it a
right to a transcript, and the city contends there is none.
To the extent petitioner's claimof a right to a transcript
is constitutionally based, petitioner does not develop an

argunment in support of its theory. Mobil e Crushi ng Conpany

v. Lane County, 11 Or LUBA 173, 182 (1984); Constant v. Lake

Oswego, 5 Or LUBA 311, 327 (1982). We reject petitioner's
claim that the <city werred by failing to provide a

transcript.



Thi s subassi gnnent of error is denied.
The fifth assignnment of error is denied.

FI RST ASSI GNMENT OF ERROR

"Respondent failed to consi der subst anti al
evi dence contained in the whole record as to the
creation of a hazardous condition in the siting of
a dangerous street corner."

THI RD ASSI GNMENT OF ERROR

"Respondent erred I n failing to consi der
substantial evidence of [sic] the whole record as
to the lack of need for a connecting road through
t he property."”

As noted earlier in this opinion, the city's decision
approvi ng petitioner's request ed | and di vi si on IS
conditioned on dedication of a right of way from S.W Arnold
Street to the northern boundary of Tax Lot 74, where it
abuts Tax Lot 58.

Petitioner contends its traffic engineer denonstrated
t hat Amer i can Associ ation of State Hi ghway and
Transportation O ficials ( AASHTO) i ntersection site
di stances are not net where the right of way required by
city intersects S.W Arnold Street. Petitioner further
contends the city inproperly relied on evidence that other
intersection alternatives would be nore dangerous and
ignored testinmony from nearby property owners that they
would prefer the short cul de sac serving only the four
| ots, as proposed by petitioner.

The city based its requirenent for dedication of a

right of way to permt a future connection between S W
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Arnold Street and S.W Conus Street to the north on PCC
34.50. 020, which provides in part:

"Where a Subdivision or partition associated wth

any maj or or m nor land division adjoins
unsubdi vi ded | and, streets, which should Dbe
continued in the event of the division of the
adjoining land, will be required to be provided to

t he boundary lines of the tract. * * *,
The city's findings explaining why it required the
dedi cation of a right of way as a condition of approval, and
addr essi ng petitioner's concern t hat t he resulting
intersection would create a dangerous intersection, are as

foll ows:

"There is a need for a future public street
t hrough this site. The proposed Tract A and a 40-
foot-wide strip of land extending to the north
property boundary will need to be public right-of-
way in order for a connection to be nade to Tax
Lot 58 and the Conus Street right-of-way to the
north. Conus Street will eventually extend from
SW 35th Avenue east, to Arnold Wods, a 41-]ot
subdi vi si on. Future access and circulation is
needed in order to provide a connected |ocal
street system in the area. The undevel oped
properties to the north includes [sic] 1- to 3-
acre sites * * * which abut [an] * * * wunbuilt
portion of the Conmus Street right-of-way. There
is a potential for the area north of the
applicants’ site to develop with at Ileast 25
homes.

"* * * For a 3,100-foot distance along SW Arnold
Street between SW 35th Avenue and Lancaster Road,
the two north-south neighborhood collector streets
in the area, there is only one north-south street.

"A north-south street connection wll augnent the
east-west access that Conus Street w |l provide.
A north-south connection will also serve Arnold

Whods, a 41-1ot subdivision |located 400 feet east



of the applicants’ site. This subdi vi si on
currently has one access point; however, four
street plugs exist at the subdivision perineter
for the streets to be extended * * *. The reserve
strip provided on the west boundary of Arnold
Wbods subdivision denonstrates the intent for
Comus Street to be extended west north of Tax Lot
58.***

" * * * *

"Three cul -de-sacs, as proposed by the applicants,
will not provide adequate circulation for this
area. The applicants' proposal is for two cul -de-
sacs at the east and west end of Conus Street and
a third cul-de-sac at the applicants' site. The
need for a street connection through this site was
identified as early as July 15, 1980, when the
Hearings Officer approved the tentative plan for *
* * a nine-lot residential devel opnment that
i ncluded the applicants' site and Tax Lots 58 and
74.

" * * * %

"This site provides the best |ocation for access

from Conus Street to SW Arnold. Due to the
t opography and existing devel opnent between SW
29th and SW 35th, there are |limted |ocations

where a north-south street can be constructed

along SW Arnold Street. The subject location is

suitable and wll provide a nuch needed north-

south street that the area | acks.

"There would be adequate sight distance at the
intersection created by the new street and Arnold
Street. The mnimum sight distance standard
(Policy on the Geonetric Design of Hi ghways and
Streets) for this intersection 1is 220 feet;
wher eas, 224 feet of sight distance exists to the
west and 316 feet to the east providing sufficient

si ght di st ance. The applicants’ traffic
engineer's sight distance findings vary wth
staff. The Traffic Managenent staff gave

testimony at the City Council hearing that the
applicants' consultant finding of 194 feet of
sight distance to the west was based on the w ong



standard in the Policy on the Geonetric Design of
Hi ghways and Streets. The consultant wused a
standard which pertains to cross traffic from the
sout h; whereas, there is no street or access to or
from the south. In addition, staff indicated that
the consultant's * * * 194-foot neasurenent was
taken viewing across the ravine, whereas the
correct neasurenent would be along Arnold Street,
south of the ravine. The City of Portland uses
st oppi ng-si ght di stance, assunes the m nor street
is stopped, [assunes] that the 85th percentile
standard for roadway speed * * * [applies, and]
that the guideline of 31 mles per hour 1is
appl i cabl e. The posted speed on Arnold Street is
35 mles per hour and there is a sign which
indicates that speed near the applicants' site
should be 25 mles per hour."” Record 13-15.

We conclude the above-quoted findings are adequate to
explain why the city determ ned application of PCC 34.50.020
in this case supports the condition that a right of way for
a future connection between S.W Arnold Street and S. W
Conmus be provi ded.

We also find no support in the record for petitioner's
contention that the city failed to consider the evidence
offered by petitioner <concerning the desirability of
requiring a right of way dedication, as opposed to a cul de
sac, in this location.® The city sinply was persuaded to
reach the decision it did by other evidence in the record of

a need for a connection between S.W Arnold Street and S. W

5\n fact, the city expressly recognized that petitioner and other
property owners in the area would prefer to live on dead-end streets.
However, the city found that its policies favoring a connected | ocal street
system to better distribute traffic and provide alternative routes for
bi cyclists, school children, and enmergency vehicles outweigh the property
owners' preference for dead-end streets. Record 23.
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Conus Street to avoid significant residential devel opnent on
|l ong cul de sacs.

As we explained in Benjam n Franklin Dev. v. Cl ackanmas

County, 14 Or LUBA 758, 761 (1986), the city's findings and
the evidentiary record supporting its decision to inpose
conditions  of approval need only be sufficient to
denonstrate that the <conditions support or further a
l egiti mate planning purpose. It is not required that the
evidentiary record "prove the need for a condition, but it
must | ead a reasonable person to conclude that the evidence
supports a need for the condition.” I d. We concl ude the
city's findings in this case are sufficient to show a
legitimate planning purpose is furthered by the condition
requiring the right of way dedication.

The city also responded to petitioner's argunents
concerning the sight distances and the safety of the
required intersection. The record submtted to the Board
shows petitioner's expert and city transportation planners
di sagreed about whether the sight distance standards noted
in the findings quoted above are net. The ©city
transportation pl anners st at ed t hose si ght di st ance
standards are net, and contended petitioner's expert applied
the wong standard and mscalculated the westerly sight
di st ance. Petitioner suggests the city applied the wong
si ght di stance standard.

Neither party identifies where the "Policy on the
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Geonetric Design of H ghways and Streets" (Street Design
Policy) may be found. Furthernore, while the parties assune
the applicability of this policy, neither party explains its
| egal status. Nei t her party has provided a copy of the
Street Design Policy, and we are unaware of any provision in
the city's conprehensive plan or the PCC which establishes
"standards" relating to sight distances.

We  cannot ascertain whet her the sight di st ance
standards found in the Street Design Policy are approval
standards in the sense that an intersection |acking the
si ght distances provided in the policy could not properly be
approved. However, assum ng that the Street Design Policy
does provide such intersection approval standards, at best
petitioner has only established that there is conflicting
evidence in the record regarding the city's conclusion that
its condition requiring right of way dedication is
consistent with the policy. Were we conclude a reasonable
person could reach the decision the | ocal government adopts,
in view of all of the evidence in the record, we defer to
the local governnent's choice between conflicting evidence.

Younger v. City of Portland, 305 O 346, 360, 752 P2d 262

(1988); City of Portland v. Bureau of Labor and Ind., 298 O

104, 119, 690 P2d 475 (1984); Douglas v. Miltnomah County,

O LUBA __ (LUBA No. 89-086, January 12, 1990), slip op
13- 14.

In this case, the city reasonably relied upon the
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calculations of its city engineer in determ ning that sight
di stances at the intersection are adequate to conply with
the policy. Additionally, the <city explained in its
decision that it believed petitioner's expert applied the
wrong sight distance standard and m scal cul ated the di sputed
sight distance.® It is up to petitioner to explain what is
wong wth the city's conclusion, and petitioner has not

provided this explanation. Standard |Insurance Co. .

Washi ngton County, 16 Or LUBA 30, 33 (1987) (petitioner nmnust

do nore than assert the decision nmaker reached the wong

conclusion); Collins Foods v. City of Oegon Cty, 14 O

LUBA 311, 313 (1986).
The first and third assignnents of error are deni ed.

SECOND ASSI GNVENT OF ERROR

"Respondent erred in applying a street policy that
has never been |l egislatively enacted.”

Petitioner contends the city inmproperly relied upon a
docunment entitled "Local Street Connection Guidelines" in
finding that its proposed cul de sac should not be approved.
Petitioner contends that this docunent has not been adopted
by the city and may not be applied to deny its request for
approval of a cul de sac for access to the proposed | ots.

The city agrees that the ~cited docunment is an

unof fi ci al i nt er nal docunent, but cont ends t hat t he

6petitioner offers no response to the city's explanation.
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chall enged findings concerning the docunent nerely state
that the decision adopted by the city is consistent wth
guidelines in the docunent. The city contends nunerous
other findings, quoted supra under our discussion of the
first and third assignnents of error, explain why the right
of way dedication was required. |In essence, the city argues
the findings concerning the internal docunent are properly
vi ewed as surpl usage.

We agree with the city.

The second assi gnnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"Respondent erred in requiring a dedicated street,
nonaccess strips and inproved water lines as no
substantial evidence was submtted showing a need
for any of these conditions.™

A. Dedi cati on of Ri ght of Wy

We understand petitioner to contend under this
subassi gnment of error that the city erred by requiring
dedi cation of the right of way as a condition of approval
rather than allow ng petitioner to dedicate the right of way
at a future date. Petitioner contends that the city
required dedication as a condition of approval sinply
because an agreenment for a future right of way dedication
woul d be too difficult to draft.

The city explains in its findings that, in inposing the
dedi cation requirenent, it relied upon ORS 92.090(3), which

provides in part:

14



"No plat of a proposed subdivision or partition
shal | be approved unl ess:

"(a) Streets and roads for public use are
dedi cat ed wi t hout any reservation or
restriction other than reversionary rights
upon vacation of any such street or road and
easenments for public utilities.

mk ok ok ok ok
Assuming the city is required to explain why it chooses
to require dedication now, rather than in the future,
petitioner makes no attenpt to explain why the cited statute
does not provide a sufficient basis for requiring dedication
of the right of way as a condition of approval.
Thi s subassi gnnent of error is denied.

B. Nonaccess Strips and Water Lines

Petitioner contends the ~city's findings and the
evidentiary record do not support a need for the conditions
of approval adopted by the city concerning nonaccess strips

and i nproved water lines.”’

Al though petitioner does not oquote or explicitly identify the
conditions it challenges, apparently they are as foll ows:

"x % % * %

"E. A one-foot non-access strip shall be placed along the SW
Arnold Street frontage of Lot 4 to prohibit direct access
to Arnold and shown on the final plat.

"F. A one-foot non-access strip shall be placed along the
north boundary of the required right-of-way.

"x % % * %

"H. Water service |lines shall be upgraded according to the
specifications of the Wter Bureau, wth inprovenent
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Petitioner is incorrect about the |ack of findings
concerning the nonaccess strip and water |ine conditions.
The city explained that a reserve strip across the north of
the required right of way was necessary to allow the city to
control access to the north of the required right of way.
Record 15. The city explained the nonaccess strip along
S.W Arnold Street was required because the lot fronting on
S.W Arnold would have access fromthe newly dedi cated ri ght

of way, there is no need for a second access onto S. W

Arnold Street, and a second access wuld only create
unnecessary traffic conflicts. 1d.
The city's findings concerning the water |ine condition

are as follows:

"The Water Bureau indicates that the existing
eight-inch water line in Arnold Street my not
have adequate pressure to serve all four |ots.
Extension of a water min my be required
dependi ng upon the building elevation and desired
wat er pressure."” Record 22.

As was the case under the previous subassignnment of
error, petitioner does not develop an argunent in support of
its position that the conditions quoted in n 7 supra were
i nproperly inposed. Petitioner does not explain why the
city's stated need for the nonaccess strips is inadequate.

Nei t her does petitioner argue the city lacks authority to

costs borne by the developer to the extent required by
t he Water Bureau.

"k x *k * x "  PRacord 24-25.
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i npose on the developer the cost of any water service
facilities upgrading that nay be necessary to provide water
service to the |lots.

As we explained earlier in this opinion, the city is
only required to assure that the record and its findings are
adequate to denonstrate that the conditions of approval
i nposed further a legitimte planning purpose. Benj am n

Franklin Dev. v. Clackamas County, supra. In the absence of

an argunment by petitioner explaining why the reasons
expressed by the city for inposing the challenged conditions
are i nproper, we conclude the city's findings and the record
in this case are adequate to support its decision to inpose

the challenged conditions. Standard |Insurance Co. .

Washi ngt on County, supra.

Thi s subassi gnnent of error is denied.
The fourth assignment of error is denied.

The city's decision is affirmed.
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