BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DAVI D A. NELSON,

Petitioner,
LUBA No. 89-151
VS.
FI NAL OPI NI ON
AND ORDER
CLACKANMAS COUNTY,

N N N N N N N N N N

Respondent .
Appeal from Cl ackamas County.

St even Schwi ndt, Canby, filed the petition for review
and argued on behalf of petitioner. Wth him on the brief
was Reif and Reif.

M chael Judd, Oregon City, filed the response brief and
argued on behal f of respondent.

SHERTON, Chief Referee; HOLSTUN, Referee, KELLI NGTON,
Referee, participated in the decision.

AFFI RMED 04/ 30/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the Clackamas County
Hearings O ficer (hearings officer) denying his application
to partition an 8.0 acre, Exclusive Farm Use 20 Acre
(EFU-20) zoned parcel into two four acre parcels, and to
establish a nonfarmresidence on the second parcel.

FACTS

The subject 8.0 acre parcel (Tax Lot 300) is vegetated
primarily with brush and deci duous trees, and is uninproved.
Tax Lot 300 has soils with Class Il agricultural capability
and Class | forest capability. Tax Lot 300 is adjoined on
the north and west by an EFU-20 zoned rural residential
subdivision with lots generally five acres in size. It is
adjoined on the east by a golf course. It is adjoined on
t he south by an approximately 19 acre EFU-20 zoned ownership
currently in agricultural use.

Tax Lot 300 was created in 1980, when Board of County
Conmmi ssi oners Order No. 80-1071 approved the partitioning of
a 14.45 acre EFU-20 zoned parcel into the 8.0 acre Tax Lot
300 and a 6.45 acre Tax Lot 320.1 Record 57. The
partitioning was for the purpose of selling Tax Lot 320 to

the owner of 12.6 acre Tax Lot 311 to the south, to be

1The county's order refers to what is now Tax Lots 300 and 320 as being
7.08 and 7.38 acres in size, respectively. However, subsequent surveying
reveal ed that the sizes of the tax lots created were actually 8.01 and 6. 45
acres, respectively.
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conbined into a 19 acre ownership used for farm use. I d.
The county order also approved establishnment of a nonfarm
resi dence on Tax Lot 300. 2

On July 12, 1989, petitioner, the owner of Tax Lot 300,
applied to the county Departnment of Transportation and
Devel opment, Planning and Econom ¢ Developnent Division
(planning division) for a partition to divide Tax Lot 300
into two approxi mately  four acre parcel s and for
establishnent of a nonfarm residence on each parcel. The
pl anning director approved petitioner's application. The
planning director's decision was appealed by neighboring
property owners. After a public hearing, the hearings
of ficer i ssued hi s deci si on denyi ng petitioner's
application.

Thi s appeal foll owed.

SECOND ASSI GNVENT OF ERROR

"The Hearings Officer erred when he required
applicant (petitioner) to establish that the
property is general[ly] unsuitable for production
of farmcrops and livestock * * * "

One of the three bases for the hearings officer's

denial3 was that petitioner's application failed to conply

2As far as we can tell, Order No. 80-1071 did not expressly approve a
conditional use permt for a nonfarmdwelling on Tax Lot 300. However, the
parties agree that petitioner is entitled, under Order 80-1071, to place
one nonfarm dwelling on Tax Lot 300 wi thout additional conditional use
approval .

3petitioner challenges the other two bases for the denial in his first
and third assignnents of error, addressed infra.
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with the follow ng approval standard for nonfarm dwellings

and partitions in the EFU-20 zone:

"Single-famly residential dwellings not provided
in conjunction with farm use * * * shall not be
[ approved] unless the Planning Director finds that
t he proposed nonfarm use:

"k X * * *

"4, |s situated upon generally wunsuitable |and
for the production of farm crops and
|'ivestock, considering the terrain, adverse

soi l or | and conditions, drai nage and
fl oodi ng, vegetation, |location and size of
the tract;

Rk ok x Cl ackamas County Zoning and

Devel oprment deinance (ZDO) 401.05.A. 4
However, in Order No. 80-1071, a county hearings officer
previously concluded that creation of the present Tax
Lot 300, and establishnment of a nonfarm residence thereon,
conplied wth ZDO 30.5.A 4(1980), an approval standard
identical to ZDO 401.05.A 4. Record 58.

Petitioner conplains that the hearings officer's 1989
findings and conclusion with regard to suitability of Tax
Lot 300 for production of farm crops and |livestock "are in
contradiction to the findings and conclusion made in 1980
concerning the sane property.” Petition for Review 9.
Petitioner argues that the findings and conclusion in Order

No. 80-1071 are binding and concl usive.

4Under ZDO 401.05.C, lot divisions to create nonfarm parcels in the
EFU- 20 zone are al so subject to the approval standards for nonfarm uses of
ZDO 401. 05. A
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Petitioner contends the issue necessarily determned in
1980 is the sanme as that involved in 1989, whether Tax
Lot 300 is generally unsuitable for agricultural production.
According to petitioner, the relevant characteristics of Tax
Lot 300 have not changed since 1980. Petitioner also
contends that the parties were the sane in 1980 as in 1989,
the county and petitioner (or his predecessor in interest).
Petitioner further argues that the county had the right to
appeal the 1980 decision if it thought that decision
incorrect, but it chose not to do so. Finally, petitioner
argues that he relied on the county's 1980 decision in
pur chasi ng Tax Lot 300.

Petitioner argues that

"* * * 3 judgnment or decree rendered upon the
merits is a final and conclusive determ nation of
the rights of the parties, and a bar to a
subsequent proceeding between them upon the sane
claim or cause of suit, not only as to the matter
actually determ ned, but as to every other matter
which the parties mght have litigated and had
decided as incident to or essentially connected
therewith, either as a matter of claimor defense,
but that when the action is upon a different claim
or demand the forner judgment can only operate as
a bar or estoppel as against matters actually
litigated or questions directly in issue in the
former action.”™ Gant v. Yok, 233 Or 491, 378 P2d
962 (1963).

Petitioner argues that res judicata (claim preclusion) and
col | ateral est oppel (i ssue precl usi on) are equal |y

applicable to admnistrative decisions. North Cl ackamas

School Dist. v. White, 305 Or 48, 750 P2d 485, npodified 305




Or 468 (1988) (North Cl ackamas). According to petitioner,

both res judicata and collateral estoppel bar the county
from relitigating the issue of whether Tax Lot 300 is
generally unsuitable for agricultural production.

The county points out t hat the 1980 and 1989
applications are not the sane. The county argues that the
1980 decision partitioned the parent 14.45 acre lot, wth
t he southern parcel being put into farm use in conjunction
with the adjoining property, and approved a single nonfarm
dwelling for the northern parcel (Tax Lot 300). The county
points out that the 1989 application seeks to divide the
eight acre Tax Lot 300 into two parcels and to obtain
approval for a second nonfarm dwelling.

The county further argues that the doctrines of res
judicata and collateral estoppel do not apply to this
situation. According to the county, under both res judicata
and collateral estoppel, the issue is whether a party is
bound by the result of previous litigation in which it was
i nvol ved. The county maintains that in 1980 it was the
deci sion maker, not one of the litigants. The county al so
di sagrees with petitioner's contention that the county could
have appealed its own 1980 deci sion.

In North Clackamas, a <case concerning whether an

enpl oyee's assertion of a nedical expenses claim was
precluded by an earlier ruling of the Wirkers' Conpensation

Board, the Oregon Suprene Court was asked for the first tine



to determne "whether res judicata is applicable where an
adm nistrative agency is faced with a second proceeding
i nvol ving the sanme parties and, arguably, the same claim™">

North Clackams, 305 Or at 51. The court concluded that

"[a]l though judge-nmade res judicata rules may not be
applicable to all admnistrative proceedings, we should
apply them where they facilitate pronpt, orderly and fair
probl emresolution.” 1d. at 52.

The court went on to cite with approval the follow ng
passage from 2 Davis, Admnistrative Law Treatise 548,

§ 18.02 (1958):

"As a matter of principle, it is conpletely clear
that the reasons behind the doctrine of res
judicata as developed in the court system are

fully applicable to sone adm ni strative
proceedi ngs. * * *  The sound view is therefore
to use the doctrine of res judicata when the
reasons for it are present in full force, to

modify it when nodification is needed, and to
reject it when the reasons against it outweigh
those in favor." (Footnote omtted; enphasis in
original.)

The court also quoted Restatenent (Second) of Judgnents

5/n North Clackamas, the Supreme Court explains that "res judicata" has
been used to refer to a preclusive effect on a claim whereas "collateral
estoppel " has been used to refer to a preclusive effect on issues. The
court points out that the editors of the Restatenent, in Restatenent
(Second) of Judgnents (1980), now refer to the preclusive effect on clains
as "claim preclusion® and the preclusive effect on issues as "issue
preclusion.” The court states it will use those terns in its opinions, as
they "better describe the rules for which they are shorthand,” and wl|l
also refer to "the law of res judicata" or "the rules of res judicata," as
i ncl udi ng both claimpreclusion and issue preclusion. North Cl ackanmas, 305
O at 50. We follow the court's |ead.
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(hereafter "Restatenent") 8§ 83(1), which provides:

"Except as stated in Subsections (2), (3), and
(4), a valid and final adjudicative determ nation
by an adm nistrative tribunal has the same effects
under the rules of res judicata, subject to the
same exceptions and qualifications, as a judgnent
of a court."”

The court's decision in North Cl ackams gives sone

addi ti onal guidance as to how the court would deci de whet her
the rules of res judicata apply in a particular instance
where an admnistrative agency is faced with a second
proceedi ng arguably involving the same parties and issues or
claim The court stated there is no reason why the rul es of
res judicata should not apply where "[t]he same quality of
proceedi ngs and opportunity to litigate is present in both
proceedings.” 1d. at 52. The court also stated that where
the forumis the same in both the original and subsequent
proceedings, it need not <consider further the relative
conpetence and responsibility of the two foruns.

Local governnent quasi-judicial |and use proceedings
are simlar to adj udi cati ve adm ni strative agency
proceedi ngs. Furthernore, the "forum for both the 1980 and
1989 decisions at issue in this case was the county hearings
of ficer. Therefore, it appears, in principal, that the
rules of res judicata could apply to these county

pr oceedi ngs. See Gttlesohn v. City of Cannon Beach, 44

O App 247, 605 P2d 743 (1979) (subsequent action filed in

circuit court, to declare building permts were issued in



violation of zoning ordinance, precluded because of res
judicata effect of prior circuit court proceedings which
could have or did determne validity of zoning action).

However, we agree with the county that the "clains"
involved in the 1980 and 1989 proceedings are not the sane.
In 1980, the application was to partition a 14.45 acre |ot,
putting the southern parcel into farm use in conjunction
with the adjoining property, and to approve a single nonfarm
dwelling for the northern parcel (Tax Lot 300). The 1989
application is to divide the eight acre Tax Lot 300 into two
parcels and to approve a second nonfarm dwelling.
Therefore, claimpreclusion does not apply.

Whet her issue preclusion applies, i.e., whether the
county's 1980 determ nation on the general unsuitability of
Tax Lot 300 should have preclusive effect on the county's
1989 determ nation on the sanme issue, is a closer question.®§
We are uncertain whether, as the county argues, its 1980
decision could not be given preclusive effect, preventing
the county frommaking a different determ nation on the sane
issue in 1989, because the county was the "decision maker"
in the 1980 and 1989 proceedings, rather than a "party."

Both decisions of the Oregon appellate courts and the

Rest at ement suggest that issue preclusion mght apply to

6ln this instance, it is undisputed that general unsuitability of Tax
Lot 300 was deternmined in the county's 1980 decision, and was essential to
t hat deci si on.
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prevent an admnistrative agency from deciding an issue

differently than it did in a previous decision. See Bowser

v. Evans Products Co., 17 O App 542, 522 P2d 1405 (1974)

(award of nedical services by W rkers' Conpensation Board
precluded by wearlier Board ruling that claimnt had no
permanent partial disability); Restatenent 883, comrent h
(recogni zes that issue preclusion can generally be invoked
agai nst t he gover nnent in adj udi cati ons bef ore an
adm ni strative agency unless an exception applies).

Al t hough issue preclusion is generally invoked by a
party against an opposing party appearing before an
adm ni strative tribunal, it 1is not <clear whether the
i nvol venment in the agency adjudication of an opposing,
non-agency party is essential to the application of the
doctri ne. For instance, the Restatenent discusses the
possibility that, where the sane fact pattern presents
itself in adjudications occurring before a state revenue
agency over the course of tine, issue preclusion could apply
to prevent the state revenue agency from reaching a
di fferent determ nati on concer ni ng a taxpayer's t ax
liability than it had in a previous year. Rest at enent 883,
comment c.

Furthernmore, unlike a court in judicial adjudications,
a local governnent has a nore conplex role in quasi-judicial
| and use adjudications before it than that of a neutral

deci sion nmaker. For instance, although the | ocal governnent
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must provide an unbi ased decision maker (usually a hearings
of ficer, planning conmm ssion or the governing body), |ocal
governnment staff nenbers nmay present evidence to the
deci si on maker and advocat e positions regardi ng
interpretation and application of approval criteria.
Additionally, unlike a trial court, when |local governnents

deci sions are appealed to this Board, the local governnents
are parties respondent and generally appear and defend their

deci si ons. See League of Whnen Voters v. Coos County, 82

O App 673, 679, 729 P2d 588 (1986) ("counties are always
nomnally, and are often in fact, adverse parties to the
appellant in appeals to LUBA fromtheir decisions").

However, even if issue preclusion could theoretically
be applied to the county, even though it did not participate
in the 1980 proceeding as a "party," an issue we need not
and do not decide, we conclude it would be inappropriate to
apply issue preclusion in this case. According to
Rest atement 8§ 83(1), quoted supra, giving preclusive effect
to adjudicative determnations by an adm nistrative tribunal
is subject to the sane general exceptions to the application
of issue preclusion recognized by Restatenent § 28, and to
specific exceptions recognized by Restatement 8§ 83(2)-(4).
O these exceptions, we find two have particular relevance
to the situation presented in this case.

Restatenment § 28(2) states that issue preclusion wll

not be applied where "[t]he issue is one of law and * * * a
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new determ nation is warranted in order to take account of

an

intervening change in the applicable Iegal context

otherwise to avoid inequitable admnistration of the

*

*

*

provides in coment c:

"In determning whether +the applicable |ega
context has changed, or that applying preclusion
would result in inequitable admnistration of the

| aw, it is inportant to recognize that two
concepts of equality are in conpetition with each
ot her. One is the concept that the outconmes of

simlar |legal disputes between the sanme parties at
different points in time should not be disparate.
The other is that the outcones of simlar |ega

di sput es bei ng cont enpor aneousl y det er m ned
between different parties should be resolved
according to the sanme |egal standards. Appl yi ng
issue preclusion invokes the first of these
concepts, treating tenmporally separ at ed
controversies the same way at the expense of
applying different 1legal standards to persons

simlarly situated at the time of the second
l[itigation. * * *

"I n deciding whether to apply issue preclusion, or
instead to apply a subsequent energing |egal
standard, the choice is between tw forns of
disparity in resolution of |egal controversy.
* * * [T]he essential problem is that there has
been change in [interpretation of] the |aw but not
the facts. * * * |n this connection it can be
particularly significant that one of the parties
is a governnent agency responsible for continuing
admnistration of a body of law that affects
menmbers of the public generally, as in the case of
tax | aw. Refusal of preclusion is ordinarily
justified if the effect of applying preclusion is
to give one person a favored position in current
adm nistration of law. " (Enphasis added.)

or

| aws

In explaining this exception, the Restatenent

Land use regulations, like tax law, affect the genera

public. Furthernmore, in Oregon, counties and cities are the
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units of governnment charged with adm nistering the general
body of land use law (i.e., conprehensive plans, |and use
regul ati ons, statewide planning goals and relevant state
statutes), and applying it to nenbers of the public.
Apparently, the county's interpretation of one elenent of
that law, the general unsuitability standard for permtting
nonfarm di vi sions and uses in the EFU-20 zone, has evol ved
during the period between its 1980 and 1989 deci sions.
Pr ecl udi ng t he county from appl yi ng its current
interpretation of the general unsuitability standard in its
1989 decision would unjustifiably give petitioner a favored
position in the current adm nistration of that standard.

I n addition, Restatenment 883(4) provides:

"An adjudi cative determ nation of an issue by an
adm ni strative tri bunal does not pr ecl ude
relitigation of that issue in another tribunal if
according preclusive effect to determnation of
the issue would be inconpatible with a |egislative
policy that:

"(a) The det erm nati on of t he tri buna
adjudicating the issue is not to be accorded
conclusive effect in subsequent proceedings;

* * %

In comment h to this section, the Restatenent states that

t he above quoted subsection

"* * * recognizes that the legislation governing a
particul ar statutory schenme may cal l for
wi t hhol di ng preclusion where it would otherw se be
applied. * * * The schenme of renmedies nmay intend
that the proceedings in an admnistrative tribunal
be determnative only for the purposes of the
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controversy immediately before the agency. For
exanple, the [statutory] schene may contenplate
that the agency proceedings be as expeditious as

possible. * * * Thus, 1issue preclusion my be
w thheld so that the parties will not be induced
to dispute the admnistrative proceeding in

anticipation of its effect in another proceeding."”

Oregon's statutory |land use schene places a great dea
of inportance on advance know edge by the public of the
standards and criteria to be applied in |ocal governnent
guasi - j udi ci al adj udi cati ons, and on an expedi tious
conclusion to such proceedings. For exanple, ORS 215.416(8)
and 227.173(1) require that county and city decisions on
| and devel opnent permts be based on "standards and criteria
which shall be set forth in the [zoning or devel opnent]
or di nance. " ORS 197.763(3)(b) and (5)(a) require |ocal
governments to give notice before and at the conmencenent of
quasi-judicial land use hearings which includes identifying
the applicable criteria fromthe |ocal government's plan and
| and use regul ations. ORS 215.428(3) and 227.178(3) require
that counties and cities take final action on applications
for quasi-judicial land use permts and zone changes wthin
120 days after the application is filed and deenmed conpl ete.

In addition, we note that Oregon counties and cities
generally permt an wunsuccessful Jland use applicant to
reapply for the denied devel opnent, al beit sone require that
a specified period of time have elapsed before such
reapplication can be made. If a local governnent denial of

| and use approval had a preclusive effect, the applied for
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use could never be approved by the local governnent, unless
applicable approval criteria providing the original basis
for denial were anended.

In concl usion, we believe the system of | ocal
governnment |and wuse adjudications established by state
statute and | ocal regulations places primary inportance on
expedi ti ous adjudications, contenporaneous application of
the same approval criteria, as set out in conprehensive
plans and |and use regulations, to all simlarly situated
applicants and the ability of a |ocal governnent tribunal to
make an 1 ndependent determnation on the application of
t hose approval criteria to the facts before it. This system
is inconpatible with giving preclusive effect to issues
previously determned by a |local governnent tribunal in
anot her proceeding.

The only basis for petitioner's claim of error in the
county's determ nation that the proposed nonfarm partition
and dwelling do not conmply with the general wunsuitability
standard of ZDO 401.05.A is petitioner's argunment that the
county's 1980 decision precludes such a determ nati on.

The second assi gnnment of error is denied.

FI RST ASSI GNMENT OF ERROR

"The Hearings Officer erred when he found that
petitioner's proposal did not conply with, nor was
it consistent with the intent and purpose of
ORS 215.243 * * * "
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THI RD ASSI GNMENT OF ERROR

"The Hearings O ficer erred when he found that the
petitioner's proposal conflicted with Clackamas
County's Conprehensive Plan * * * "

Petitioner's contentions under these assignnents that
the county erred in determ ning nonconpliance with two other
approval criteria are based solely upon the argunment that
t hese determ nations of nonconpliance are precluded by the
county's determ nation of conpliance with identically worded
ordi nance standards in its 1980 decision. W rejected that
argument in resolving petitioner's second assignnent of
error.

The first and third assignnents of error are denied.

The county's decision is affirnmed.
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