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Appeal from Cl ackamas County.

Lawrence R. Derr, Portland, argued the cause and fil ed
the briefs on behalf of petitioner - cross-respondent.

M chael E. Judd, Oregon City, argued the cause and
filed the briefs on behalf of respondent - cross-respondent.

Stephen J. WIllians, Salem argued the cause and filed
a brief on behalf of intervenor-respondent - intervenor-
Cross-petitioner.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RVED 05/ 15/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a county decision denying his
application (1) to divide a 54 acre parcel into a seven acre
parcel and a 47 acre parcel, and (2) to place a nonfarm
dwel l'ing on the seven acre parcel.

FACTS

The existing 54 acre parcel at issue in this appeal is
situated in the county's General Agriculture District (GAD)
an exclusive farm use (EFU) zoning district. Petitioner
l'ives and conducts a Christmas tree operation on the portion
of the property proposed to be included in the 47 acre

parcel .1 There is no dispute that the existing 54 acre

parcel, viewed as a whole, is suitable for farm use.
However, it also is not disputed in this appeal that the
proposed seven acre parcel, viewed by itself, is generally

unsui table for farmuse for a variety of reasons.
In order to approve a nonfarm dwelling in the GAD

district, the county nust find the nonfarm dwelli ng:

"Is situated upon generally unsuitable land for

the production of farm crops and |I|ivestock
considering the terrain, adverse soil or Iland
conditions, drainage and flooding, vegetation,
| ocation and size of the tract * * *." (Enphasis

added. ) Cl ackamas County Zoning and Devel opnent
Ordi nance (ZDO) 402.05. A. 4.

1The proposed 47 acre parcel is separated from the proposed seven acre
parcel by a county road.
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The county applied ZDO 402.05.A. 4 to the existing 54 acre
parcel, concluded the 54 acre parcel was not generally
unsui table for production of farm crops, and on that basis
deni ed the application.

PETI TI ONER' S ASSI GNMENT OF ERROR

"The Respondent i nproperly construed t he
applicable law when it required all of the
Petitioner's |land, rather than all of the proposed
non-farm parcel, be generally unsuitable for the

production of farmcrops or livestock."

Petitioner contends the county is required to apply ZDO
402.05. A. 4 to the proposed seven acre parcel, rather than to
the existing 54 acre parcel. The standard of ZDO 402.05. A 4
requiring that nonfarm dwellings be situated on "generally
unsui table Jland for the production of farm crops and
livestock” is identical to the generally unsuitable standard
contained in ORS 215.283(3)(d).?2 In order to approve a
nonfarm dwelling, the county is required wunder ZDO
402. 05. A. 4 and ORS 215.283(3)(d) to find that the "tract" is
general ly unsuitable for farm purposes.

Because this appeal also concerns a proposed |and
di vision, ORS 215.263 is applicable. ORS 215. 263 includes
provi sions governing divisions of land for farm use, ORS
215.263(2); for nonfarm uses other than dwellings, ORS
215.263(3); and for nonfarm dwellings, ORS 215.263(4). ORS

2A similar standard is provided at ORS 215.213(3)(b) for approval of
nonfarm dwellings in counties electing to designate marginal agricultura
lands. See ORS 197.247; 215.288.
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215.263(4) provides:

"The governing body of a county mmy approve a
division of land in an exclusive farm use zone for
a dwelling not provided in conjunction with farm
use only if the dwelling has been approved under
ORS 215.213(3) or 215.283(3), whi chever S
applicable.”

ZDO 402.05.C simlarly provides:

"Approval of lot divisions * * * shall be subject
to * * * approval of a nonfarm use under
subsection 402. 05A * * *_"

A threshold question presented in this appeal is
whet her application of the generally unsuitable standard to
petitioner's application for approval of a nonfarm dwelling
shoul d be approached differently sinply because petitioner
al so requests approval to create a separate seven acre
parcel for the nonfarm dwelling. We conclude that
application of the generally unsuitable standard to
determ ne whether the nonfarm dwelling may be approved nust
occur first. Only after the nonfarmdwelling is approved by
the county may the county consider the applicant's request
also to divide the seven acre parcel fromthe parent 54 acre
parcel. This conclusion is supported by the | anguage of ORS
215.263(4) and by ORS 215.243(2), one of the agricultural
| and use policies in ORS 215.243 to be furthered by EFU
zoni ng.

ORS 215.263(4) provides that a land division to
establish a separate parcel for a nonfarm dwelling my only

be approved if the nonfarm dwelling "has been approved."



This | anguage suggests a legislative intent that the
deci sions concerning nonfarm dwellings and |and divisions
for such dwellings be considered separately, wth the
decision to approve the nonfarm dwelling occurring first.
Proceeding in this manner also assures that approvals of
nonfarm dwel lings that do not include dividing the parent
parcel and approvals of nonfarm dwellings that do include
division of the parent parcel are treated the sane. To
proceed ot herwi se could favor nonfarm dwel ling requests that
include a request to divide the parent parcel. Favoring the
|atter type of request would in turn conflict with the
| egislative purpose stated in ORS 215.243(2) to preserve
"agricultural land * * * in large blocks," and the statutes
suggest no intent to favor the latter type of application.

I n addition, our conclusion that the application of the
generally unsuitable standard in this case should be
unaffected by petitioner's additional request for a |and
division is also supported by the Court of Appeals' decision

in Cherry Lane, Inc. v. Board of County Comm, 84 O App

196, 733 P2d 488 (1987). In that case, the circuit court
had ordered the county to approve a subdivision of EFU zoned
| and, based on the county's failure to act on a request for
subdi vi si on approval within 120 days after the application
was conplete, as required by ORS 215.428(2). Citing the ORS
215.263(4) requirenment that EFU |l and divisions for nonfarm

dwelling may only be approved "if the dwelling has been



approved under ORS 215.213(3) or ORS 215.283(3)," the Court
of Appeals reversed the circuit court. The Court of Appeals
explained that until the applicant secured approval for the
nonfarm dwellings, approval of the land division would
vi ol ate t he county's | and use regul ati ons, whi ch
incorporated the requirenment of ORS 215.263(4) that the
nonfarm dwel lings be approved first. In a footnote, the

court el aborated as foll ows:

"An EFU zone is designed to preserve the |limted
amount of agricultural land to the maxi num extent

possible. It constitutes a substantial limtation
on other uses of rural |[|and. In order to achieve
this pur pose, t he | egi sl ature has | nposed

substantial restrictions on the construction of
non-farm dwel lings in EFU zones. The clear intent
is that non-farm dwellings be the exception and
that approval for them be difficult to obtain.
The requirenent in ORS 215.263(4), that the county
approve the dwelling before it may — approve
dividing the land on which the dwelling wll
stand, is designed to focus the county's attention
on whether there is a need for the specific
dwel ling in question. The requirenment thus all ows
the county to act without the pressure to approve
the dwelling which the existence of a previously
created parcel would produce. [ The applicant's]
pr oposal for a nine-parcel subdi vi si on, made
w thout any prior attenpt to show that non-farm
dwellings on any of the parcels would neet the
appropriate criteria, is precisely what t he
| egislature intended to forbid. Only after the
county is convinced that a particular proposed
non-farm dwel ling woul d be proper may it approve a
partition of EFU I and to accommodate the dwelling.
That conviction did not exist here.” 1d. at 199 n
3.

Havi ng concluded that application of the generally

unsui table standard to petitioner's request for a nonfarm



dwelling is not to be influenced by petitioner's desire in
this case also to partition the seven generally unsuitable
acres fromthe parent parcel, we turn to the nore difficult
question -- whether the generally unsuitable standard
requires that the entire parent parcel, or only the seven
acres, be generally unsuitable for farm purposes.

In two cases this Board has determ ned whether, in
approving a nonfarmdwelling on an existing parcel (where no
| and division was involved), it is the entire parent parce
or only the area where the nonfarmdwelling will be |ocated

t hat nust be generally unsuitable for farmuse. Endresen v.

Marion County, 15 Or LUBA 60 (1986) (Endresen); Mller .

Li nn County, 4 Or LUBA 350 (1982) (Mller).

Al t hough our decision in Endresen did not involve a
proposal to divide land,3 the case is otherwise nearly
identical factually to the present case. The 12 acre parce
at issue in Endresen included 10 acres of |and that was
suitable for farm use, and two acres that ©petitioner
contended were generally wunsuitable for farm use. The
county applied a "generally unsuitable" standard identica
to ZDO 402.05.A.4 to the 12 acre parcel and found the
standard was not net. We agreed with petitioner that the

county's requirenment that the whole 12 acre parcel be

3The 12 acre parcel at issue in Endresen had been created several years
earlier by foreclosure of a nortgage on 12 acres of a 23 acre parcel.
However, that division was not at issue in the appeal.
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generally unsuitable for farm purposes was erroneous.

"W agree t hat t he county must consi der
suitability of the whole parcel for farm use under
this criterion. See Lennon v. Clenens, 57 O App
583, 646 P2d 633 (1982); Flury v. Land Use Board
of Appeals, 50 O App 263, 623 P2d 67 (1981);
Meyer v. Lord, 37 Or App 59, 586 P2d 367 (1978),

rev den (1979). This review is only a threshold
i nquiry, however. If it can be shown that a
portion of the property is not suitable for farm
use 'considering terrain, adverse soil or land
conditions, drainage and flooding, [and] |ocation
and size of the parcel,’" then the county my

consider this criterion as satisfied even though
the mpjority [enphasis in original] of [the]
parcel is suitable for farm use. We note [the
criterion] parallels ORS 215.283(3). We do not
believe the | egislature intended that nonfarm | and
in a large farm parcel could not be considered a
potential site for a nonfarm dwelling sinply
because the greater part of the parcel is suitable
for farm use, providing the criteria in ORS
215.283(a) through (c) are satisfied. * * * "
(Except as noted, enphasis added.) Endresen, 15
O LUBA at 63.

Qur earlier decision in MIller concerned a conditional
use permt authorizing a nonfarm dwelling on an existing
approxi mately 20 acre parcel. I n approving the conditiona
use permt the county applied an identical "generally
unsui tabl e" standard to a small portion of the 20 acres that
had previously been inproved for residential devel opnent and

concluded that smaller portion or "site," as opposed to the

entire 20 acre "tract," was generally unsuitable for farm
pur poses. LUBA rejected the county's "site/tract”
distinction as well as its application of the "generally

unsui table" standard to less than the entire existing



parcel .

"It is wundoubtedly true that on any tract of
agricultural land there are specific sites which
contain soil conditions, rock outcroppings or
ot her inpedinments to agricultural use. To hold
that once a property owner |ocates those sites, he
or she will be allowed to place on them a nonfarm
dwelling would do violence to the intent and
pur pose provisions of ORS 215.243. As the Court
of Appeals stated in Still v. Board of County
Commirs, 42 Or App 115, 120 (1979):

"It may be economcally unfeasible to
farm a piece of land in an exclusive
farm use zone and residential use of it
may not interfere with farmng in the

ar ea, but resi denti al use may
nevertheless offend Oregon's I|and use
policy as declared in ORS 215.243. It
is t herefore necessary i n t he

application of ORS 215.213(3) to
consider the policy ramfications of the
proposed non-farm residenti al use.""
Mller, 4 O LUBA at 354.

Qur reference to the Court of Appeals' decision in
Still makes it unclear whether our decision in MIller was
based solely on the "generally unsuitable for farm purposes”
criterion of ORS 215.283(3)(d) or also on the criterion of
ORS 215.283(3)(a), which requires conpatibility "with the
intent and purposes set forth in ORS 215.243 * * * "4 |n
either event, our decision in Mller clearly rejects the
county's position in that <case that, in applying ORS

215.283(3)(d), the county "need only | ook to the actual site

4As noted earlier in this opinion, ORS 215.243(2) expresses a
| egislative policy in favor of preserving agricultural land in large
bl ocks.
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upon which the residence will be |ocated rather than the
entire parcel of property of which the site is but a part."
Id. at 354 n 2.

Qur decision in Endresen did not discuss or cite our
earlier decision in Mller. We see no way to reconcile or
di stinguish our decisions in Endresen and Mller, and we

concl ude they are inconsistent. In Hearne v. Baker County,

16 Or LUBA 193, 199 n 6 (1987), aff'd 89 Or App 282, rev den
305 O 576 (1988) (Hearne), we noted the 1inconsistency
bet ween Endresen and Ml er. However, we were not required
to resolve the inconsistency in deciding that case, because
we ultimtely determned that the county found each of the
three parcels resulting from division of the parent parcel
were generally wunsuitable for farm ng purposes.>® Because
our decision in Hearne concerned further division of a
parent parcel that was itself generally unsuitable for farm
use, it is of no assistance in determning the correct
application of the generally unsuitable standard to a parent
parcel that 1is generally suitable for farm purposes.
Nei t her does the statutory |anguage clearly identify what

area of land the legislature had in mnd when it required in

5A number of the county's findings quoted in our opinion are directed at

the entire 20 acre parent parcel. In addition, we noted in our opinion
that respondent argued "the county consi dered each of the proposed parcels,
the tract as a whole and adjoining |ands." Hearne, 16 Or LUBA at 198.

Finally, in affirmng our decision in Hearne, the Court of Appeals stated
our decision was consistent with our earlier decisionin MIller. Hearne v.
Baker County, 89 Or App at 287.
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ORS 215.283(3)(d) that the "tract" be generally unsuitable
for farm purposes. In the circunstances presented in this
case, the "tract" could refer to the parent parcel, as the
county found, or it could refer to some snmaller area to be
occupi ed by the nonfarmdwelling, as petitioner argues.
Petitioner's understanding of the statutory term
"tract" presents practical problenms in identifying the
"tract" in cases where no partition is proposed. 6
Presumably, in such cases "tract" would refer to sone area
around the proposed nonfarm dwelling which would be
identified as part of the nonfarm dwelling approval process.
This practical problem with petitioner's interpretation
asi de, and despite our contrary suggestion in Endresen, we
seriously question whether the |legislature intended the
generally unsuitable standard to be applied in a manner that
potentially would allow |l arge parcels that are suitable for
farm use, but happen to include smaller areas that may be
generally unsuitable for farm ng purposes, to be devel oped
wi th nonfarm dwel |lings. As we pointed out in MIller, such
an interpretation is at odds with the legislative policy

expressed in ORS 215.243(2) to preserve existing |large

6Petitioner takes the position in his brief that "tract" refers to the
proposed nonfarm parcel only where, as in this case, the request for a
nonfarm dwel I i ng al so includes a request to create a new nonfarm parcel for

that dwelling. However, we determined earlier in this opinion that
application of the generally unsuitable standard to the proposed nonfarm
dwelling should not be affected by the existence or Jlack of a

cont enporaneous request to partition the parent parcel.
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parcels of agricultural land in |arge bl ocks.”

We also note that our interpretation of the proper
application of the generally unsuitable standard does not
mean generally wunsuitable |ands, which nay be contained
within |arger parcels that are suitable for farm use when
viewed as a whole, are therefore unusable for any purposes.
Lands that are "generally unsuitable * * * for the
production of farm crops or |ivestock”™ may neverthel ess be
usable for farm ng purposes related to such production such
as farm related buildings. See ORS 215.203(b)(F).
Furthermore, such |ands potentially may be used for farm
dwellings or the |arge nunmber of nonfarm uses allowable in
EFU zones.8 See ORS 215.213(1) and (2); 215.283(1) and (2).

Petitioner's strongest argunment in favor of his view of
the proper application of the generally unsuitable standard

is that the generally unsuitable standard is not the only

’Of course the renoval of "tracts" of generally unsuitable land from
| arger parcels containing other land that is generally suitable for farm
use in theory would not reduce acreage in the larger parcel that is
suitable for agricultural purposes. But see Hearne, 16 O App at 199
(recognizing that a parcel generally unsuitable for farm use may include
| ands suitable for farm purposes and requiring that those [|ands be
protected).

8We do not mean to inply that the statutes require that farm buildings
or the nonfarm uses allowed under ORS 215.213(1) and (2) and 215.283(1) and
(2) nust be located on land generally unsuitable for the "production of

farm crops and livestock." The statutes inpose that stringent requirenent
only on nonfarm dwellings. However, the EFU statutes do recogni ze that EFU
zoned lands likely wll include property that nmay not be suitable for

production of crops and livestock and allow in EFU zones uses which may be
| ocated on these | ess productive |ands.
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standard that nonfarm dwellings nust satisfy. Ther ef ore,

petitioner argues, the nore stringent interpretation and
application of the generally unsuitable standard 1is
unnecessary.9 Petitioner correctly points out these other

st andar ds pr esent signi ficant [imtations on nonfarm
dwel I'i ngs t hat m ght ot herw se be al | owabl e under

petitioner's understanding of the generally wunsuitable
st andar d.

However, our view of the correct application of the
generally unsuitable standard remains as explained above.
Where |anguage in the EFU statutes is not precise, and
t herefore susceptible of nore than one interpretation, we
adopt the interpretation favoring farm use and di scouraging

nonfarm use. See Cherry Lane, Inc. v. Board of County

Conm , supra. The Court of Appeals has nmade it clear in

anal ogous circunstances that |and use regulations allow ng

9The other standards applicable to nonfarm dwellings under ORS
215.283(3) require that each dwelling:

"(a) |Is conpatible with farm uses described in ORS 215.203(2)
and is consistent with the intent and purposes set forth
in ORS 215. 243;

"(b) Does not interfere seriously with accepted farning
practices, as defined in ORS 215.203(2)(c), on adjacent
| ands devoted to farm use;

"(c) Does not materially alter the stability of the overall
| and use pattern of the area;

"(e) Conplies with such other conditions as the governing body
or its designate considers necessary."
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nonfarm uses in EFU zones "nust be construed, to the extent
possi bl e, as being consistent with the overriding policy of
preventing 'agricultural land from being diverted to non-

agricultural wuse."" McCaw Comruni cations, Inc. v. Marion

County, 96 Or App 552, 555, 773 P2d 779 (1989) (quoting from
Hopper v. Clackanmas County, 87 Or App 167, 172, 741 P2d 921

(1987), rev den 304 Or 680 (1988)).

It is not clear whether the term "tract" in ORS
215.283(3)(d) is intended to refer to the entire parent
parcel or the area to be occupied by the nonfarm dwelling.
The | egislature provided no definition of the term As we
poi nted out in our decision in Mller, di ctionary
definitions of the term "tract" suggest reference to the
| arger parent parcel rather than a smaller area around the
proposed nonfarmdwelling. Mller, 4 O LUBA at 354. Thus,
al though petitioner's view of the proper construction and
application of the generally unsuitable standard may be
reasonable and, in fact, apparently was enbraced by this
Board in Endresen, we reject that interpretation. We
conclude the correct interpretation and application of the
term was expressed in our decision in Mller. That
interpretation is equally as reasonable and is nore likely
to result in protection of l|large parcels of |and suitable

for farm use. 10

10Al t hough not discussed by the parties, we note that OAR 660- 05- 040( 2)
states, in part, "when a nonfarm parcel is created, it should be of the
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Petitioner's assignnent of error is denied.

CROSS- PETI TI ONER' S ASSI GNMVENT OF ERROR

"The county erred in holding that the proposed
partition would not materially alter the stability
of the overall |land use pattern of the area.™

In his cross-petition for review, intervenor-cross-
petitioner contends the county hearings officer erroneously
found that the application in this matter satisfies ZDO

402.05. A. 3, which requires that a nonfarm dwelling not
materially alter the stability of the overall I|and use
pattern in the area."”

Because we conclude that the county correctly denied
the application based on failure to conmply wth the
general ly unsuitable standard of ZDO 402.05.A. 5, and only a
single basis for denial is required, the county's decision
nmust be affirmed. Therefore, we do not consider the

argument presented in the cross-petition for review 11

The county's decision is affirnmed.

m ni mum acreage needed to accommdate the nonfarm dwelling and be
consistent with ORS 215.263(4)." The quoted rule |anguage envisions that a
new nonfarm parcel could be created to acconmopdate a nonfarm dwelling.
However, the rule does not specify whether the parent parcel must be found
generally unsuitable for farm use, as we determine in this decision is
required. Therefore, we cannot tell whether LCDC s interpretation of the
general |y unsuitable standard is at odds with our decision in this case.

110RS 197.835(9)(a) only requires the Board to address "all issues" when
"reversing or remanding a | and use decision * * *_ "
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