BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DAN LOWRI E,

Petitioner,

)
)
)
)
VS. )
) LUBA No. 89-149
POLK COUNTY, )
) FI NAL OPI NI ON
Respondent , ) AND ORDER
)
and )
)
DENNY W LFONG and MARTI N STOITT, )
)
| nt ervenor s- Respondent . )

Appeal from Pol k County.

Vincent Salvi, Portland, filed the petition for review
and argued on behal f of petitioner.

Robert Oiver, Dallas, filed the response brief and
argued on behal f of respondent.

Denny WIlfong and Martin Stott, Dallas, represented
t hensel ves.

KELLI NGTON, Referee; SHERTON, Chief Referee; HOLSTUN,
Referee, participated in the decision.

AFFI RVED 07/ 25/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioner appeals an order of the Polk County Board of
Conmi ssi oners approving a conditional use permt to conduct
a cottage industry home occupation on a parcel zoned for
excl usi ve farm use.

MOTI ONS TO | NTERVENE

Denny WIlfong and Martin Stott nove to intervene on the
side of the respondent in this appeal proceeding. There is
no objection to the notions, and they are all owed.

FACTS

| ntervenor-respondent WIfong owns a 135 acre parcel
which is zoned Exclusive Farm Use. I nt ervenor s-respondent
(intervenors) applied for approval to locate, on an
approximately 20 acre portion of WIfong's 135 acre parcel,
a "cottage industry" consisting of the "manufacture of air
freight containers for perishable agricultural products."1
Record 7.

The county hearings officer approved intervenors
application and petitioner appealed to the board of

conm Ssi oners. The board of comm ssioners affirmed the

11t is disputed whether the 20 acre portion of intervenor WIlfong's
property, on which intervenors propose to |ocate their cottage industry, is
a separate parcel. The parties' contentions regarding this issue are
di scussed under the second assignment of error, infra. It is also disputed
whet her the portion of the property on which the "cottage industry" is
proposed to be located is actually 20 acres. This issue is also discussed
under the second assignnment of error

2



deci sion of the hearings officer, and approved intervenors
application. Thi s appeal foll owed.

FI RST ASSI GNMENT OF ERROR

"The County erred in rendering its Order No. 89-
035 in that it violated Petitioner's fundanmental
right to due notice and an opportunity to be
hear d. The County violated Petitioner's due
process rights by inform ng him he need not attend
the October 25th neeting of the Board."

In this assignment of error, petitioner seeks to
establish he has standing to appeal the challenged county

decision to this Board. However, in Lowie v. Polk County,

O LUBA _ (LUBA No. 89-149, Order on Motion for
Evi dentiary Hearing, June 11, 1990), we determ ned
petitioner has standing to appeal the challenged decision to
this Board and that an evidentiary hearing i s unnecessary to
establish petitioner's standing. Respondent asks that we
reconsi der that decision.

We decline to reconsider our previous determ nation
that petitioner has standing to appeal to this Board.
Because we have already deternm ned that petitioner has
standing to bring this appeal, and the first assignnment of
error is presented solely to establish petitioner's
standi ng, we do not consider the first assignment of error
further.

SECOND ASSI GNMENT OF ERROR

"In granting the conditional use on the 20 acre
parcel described in the application, the County
made a decision not supported by substanti al
evi dence in the whole record.”



The chal |l enged decision states the follow ng:

"The subject parcel was legally <created and
contains substantially the sanme acreage as cl ai ned
by appellants.” Record 8.

"An opponent testified 1in opposition to the
Cottage Industry Honme Occupation maintaining that
this was not a legally created 20-acre parcel and
that the opponent objected to the applicant's
securing a Farm Home Adm nistration Loan for the
purchase of this property and now for this hone

occupati on. * * * Gtaff reports that the parcel
was |legally created by survey. The survey is of
record with the Polk County Clerk's office.”
Record 18.

As we understand it, petitioner argues these findings
are not supported by substantial evidence. According to
petitioner, the approximately 20 acre portion of the 135
acre parcel on which the proposed cottage industry is to be
| ocated is not a lawfully created parcel.?

This Board may only reverse or remand a county deci sion
on the basis of inadequate findings if +the challenged

findings are necessary to the county's decision. Vestibular

Di sorders Consultants v. Portl and, O LUBA _ (LUBA No.

89-112, April 6, 1990). We do not wunderstand how the

2petitioner also argues that the portion of the property on which the
activities are authorized by the approved conditional use permt, is |ess
than 20 acres. According to petitioner, this fact establishes that the
proposal violates Polk County Zoning Ordinance 136.230 and 136.290
regardi ng divisions of EFU zoned |Iand. As no | and division was approved by
the county's decision, we do not believe PCZO 136.230 and 136.290 are
applicable here. The challenged decision only purports to authorize a
conditional use permt for an approximtely 20 acre area. Petitioner's
contention regarding the size of the area on which the proposed use nmay be
| ocated does not furnish a basis upon which we may reverse or remand the
county's deci sion.
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chall enged statenents and findings are necessary to the
deci si on. In this case, even if we assune petitioner is
correct that no lawful partition of the 20 acres from the
135 acre parent parcel ever occurred, that would not result
in reversal or remand of the challenged decision. The fact
that the 20 acre portion has not been partitioned from the
parent 135 acre parcel would sinmply nean that the chall enged
approval is for the location of a cottage industry on a
particular 20 acre portion of the 135 acre parent parcel

Accordingly, we believe the county's statenents and fi ndi ngs
regardi ng whether the 20 acre portion of the parcel was
lawfully created are surplusage. Furthernore, petitioner
does not offer any explanation why the proposed cottage
i ndustry could not be approved on the 135 acre parcel or
sonme smaller portion of that parcel. It is petitioner's
responsibility to provide a basis upon which we m ght grant

relief. Deschut es Devel opnent v. Deschutes County, 5 O

LUBA 218, 220 (1982). Petitioner has not done so here.
The second assi gnnent of error is denied.

The county's decision is affirmed.



