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Appeal fromCity of Salem

Wall ace W Lien, Salem filed the petition for review
and argued on behalf of petitioners.

Paul A. Lee, Salem filed a response brief and argued
on behalf of respondent.

Richard C. Stein, Salem filed a response brief and
argued on behalf of intervenor. Wth himon the brief was
Ransay, Stein, Feibleman & MWers, P.C

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

REMANDED 07/ 27/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioners appeal a decision anending the Sal em Kei zer
Area Conprehensive Plan (SKACP) map from "Single Famly
Residential"” to "Multi-Fam |y Residential" and anmendi ng the
zoning map from RS ("Single Famly Residential") to RM
("Multiple Famly Residential") for an approximtely eight
acre parcel.

MOTI ON TO | NTERVENE

Ric McNall noves to intervene on the side of respondent
in this proceeding. There is no opposition to the notion,
and it is allowed.

FACTS

The subject property currently is vacant and partially
wooded. The adjoining property to the north and west is
zoned RS and developed with single famly dwellings. The
adj oining property to the south and southeast is zoned for,
and devel oped with, commercial uses. Adjoining property to
the east 1is zoned RM and developed wth nultifamly
dwel I i ngs.

The single famly zoned and devel oped area to the north
and west is l|located at a higher elevation than the
commercial and multifam |y area to the south and east, which
is referred to by petitioners as the "flats." The
t opography of the subject property slopes downward from the

north and west to the "flats." Historically, the area above



the "flats" (including the subject property) has been
pl anned and zoned for single famly devel opnent, and the
"flats" have been planned and zoned for comercial and
multifamly devel opnent.

The proposed access to the property will be from Eola
Drive, which runs along the western edge of the subject
property and separates the subject property fromthe single
famly zoned and devel oped area to the west. The applicant
proposes to develop seven apartnent buil dings including 56
multifamly units. The apart nent buil dings wll be
clustered on the higher and nore level portions of the
property.

FI RST ASSI GNMENT OF ERROR

"Respondent erred in processing this application
when the applicant did not have standing to file
the application.”

Salem Revised Code (SRC) 110.230 requires that
applications for |and use actions or pernmts be filed by the
"owner," "purchaser” or "lessee" of the subject property.
However, SRC 110.230(d) provides the owner's, purchaser's or
| essee's agent nmay submt an application for a |and use
action "when duly authorized in witing provided the
application is acconmpanied by proof of the agent's
authority.” The parties agree the applicant (intervenor-
respondent Ric McNall) is not the owner, purchaser or |essee
of the subject property. Petitioners contend intervenor is

not the owner's duly authorized agent and, therefore, |acked



standing to file the application in this matter.

The issue of intervenor's |ack of standing was raised
by petitioners during a public hearing before the city
council on Decenber 11, 1989. At that hearing, intervenor
introduced into the record a letter from the owner of the
subj ect property, Security Pacific Bank, dated February 13,
1989. Record 60-61, 372-373. That letter authorizes
intervenor to seek the plan and zone changes chall enged in
this proceeding on behalf of Security Pacific Bank. I n
addition, the record includes a Decenmber 21, 1989 letter
from Security Pacific Bank confirmng that intervenor "is
authorized to mke the necessary applications, sign the
necessary docunents, and receive notices regarding the
proposed Conprehensive Plan and Zone Change for the subject
property." Record 59.

We agree with respondents that even if the original
application did not include the February 13, 1989 letter
aut horizing intervenor to request plan and zone changes, as
SRC 110. 230(d) requires, t he witten aut hori zati on
apparently was given on February 13, 1989.1 At npst, the
city commtted procedural error in not requiring that the

letter acconpany the application. However, the witten

1t is not entirely clear whether the February 13, 1989 letter was
submitted with the original application. Apparently, the record filed in
Bridges v. City of Salem LUBA No 89-066, an earlier appeal in which the
parties stipulated to renand of a prior city decision approving the sane
application that is at issue in this appeal, did not include the February
13, 1989 letter.
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aut hori zati on was produced as soon as the issue was raised,
and we concl ude petitioners were not prejudiced by the del ay
in submtting the witten authorization required by SRC

110.230(d). Urquhart v. City of Eugene, 14 Or LUBA 335, 338

(1986) .
The first assignnment of error is denied.

SECOND ASSI GNVENT OF ERROR

"Respondent's decision violates the approval
criteria for plan anmendnments to the Salem Keizer
Area Conprehensive Pl an.™

The plan map anmendnent approved by the city in this
pr oceedi ng i's classified as a mnor pl an  change.
SRC 64.040(q9). The criteria for approval of a mnor plan
change are set forth at SRC 64.090(b), which provides in

part:

"(1) The proposed plan change considers and
accommodat es as nmuch as possi bl e al
appl i cabl e statew de planni ng goal s;

"(2) There is an overriding public need which is
best served by the proposed change;

"(3) The plan does not otherw se nmake adequate
provi sion to accommodate the public need; and

"(4) The proposed change is |ogical and harnoni ous
with the land use pattern for the greater
area as shown on the detailed and general
pl an maps. "

Petitioners contend none of the above quoted criteria
are satisfied in this case.
I ntervenor points out that plan Residential Devel opment

Policy 16 provides that:
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"Requests for rezonings to higher intensity
residential uses to neet the identified housing

needs wll be deened appropriate if adequate
wat er , sewer, storm drai nage, police, fire,
school, transportation and park facilities and

services can reasonably be mde available at
| evel s adequate to serve the nore intensive use
unless it is found through findings of fact that
t he proposed use should not be permtted because
of overriding site or location conditions."” SKACP
41.

| ntervenor suggests the above quoted policy establishes a
presunption in favor of approving plan designations allow ng
hi gher density where property is already designated for
residential use.

We di sagree. The cited policy my establish a
presunption in favor of changing a zoning designation to
allow nore intense residential devel opnent.? However the
policy has no applicability where the issue is whether the
pl an designation should be changed. SRC 64.090(b), quoted
above, establishes the criteria governing plan nmap

anmendment s.

A. Conpl i ance Wth Statew de Pl anni ng Goal s

Under ORS 197.175(1) and SRC 64.090(b)(1) the city is
required to denonstrate that the plan amendnment from Single

Fam |y Residential to Multi-Fam |y Residential conplies with

2For exanple, the multifam |y plan designation permits four possible
residential zoning designations. Were nultifam |y designated property is
zoned for one of the less intensive allowable residential zones, the policy
apparently provides that rezoning to a higher intensity residential zone
woul d be deened appropriate if the services identified in the policy are
avai | abl e.
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applicable statew de planning goals. Petitioners contend
the city inproperly concluded Goal 5 (Open Spaces, Scenic
and Hi storic Areas, and Natural Resources) and Goal 7 (Areas
Subj ect to Natural Disasters and Hazards) do not apply.

1. Goal 5

Petitioners contend the site has been in a natural,
open space condition for many years. Petitioners also point
out there was testinony in |ocal proceedings that the site
provides habitat for birds and other wldlife. In view of
t hat evidence, petitioners contend the city erred by sinply
concludi ng that Goal 5 does not apply.

I ntervenor contends the <city is only required to
denonstrate conpliance with applicable goals. I ntervenor
points out the <city's conprehensive plan and zoning
ordi nance are acknow edged. ORS 197. 251 The subj ect
property is |located inside the urban growth boundary and is
designated for single famly residential devel opnent by the
acknow edged plan and zoning ordinance. | nt ervenor argues
the decision not to protect whatever |imted Goal 5
resources my exist on the property was nade when the
property was designated in the plan and zoning ordi nance for
single famly residential devel opment and those designations
were acknowl edged by LCDC to conply with the statew de
pl anning goals. In any event, intervenor contends the city
found, in response to petitioners' Goal 5 contentions, that

the new nultifamly plan designation would reduce the inpact



on any Goal 5 resources that m ght be present on the site
because the nmultifamly residential buildings would be
clustered and nore of the property would remain undisturbed
than if the entire property were developed with single
fam ly residences, as permtted under the single famly plan
desi gnation. Record 38.

Petitioners do not challenge the cited findings or
their evidentiary support, and we conclude those findings
are adequate to explain why Goal 5 does not apply in these
circunstances or, if applicable, why Goal 5 is not violated
by the plan map anmendnment from RS to RM

Thi s subassi gnnent of error is denied.

2. Goal 7

Petitioners contend evidence in the record shows the
property is steep and that questions were raised about the
| andsl i de and erosion potential if the property is devel oped
as proposed. Petitioners contend these concerns make the
city's conclusion that Goal 7 does not apply inproper.

I ntervenor's response under this subassignnent of error
is simlar to his response under Goal 5 above. I ntervenor
first points out Goal 7 addresses "known" areas of natura
hazards and the subject property is not identified as an
area with known natural hazards on the map show ng such
areas in the acknow edged conprehensive plan. Record 39.
Mor eover, even if devel opment hazards do exist on the site,

the findings go on to explain the multifamly residential



bui | di ngs proposed are clustered on the flat areas near the
top of the property, thereby | eaving undevel oped the steeper
areas where developnent hazards may exist. The findings
also explain the steeper areas of the site could be
devel oped under the acknow edged single famly designation,
and the clustered nultifam |y developnent is therefore nore
consistent with Goal 7, if the goal applies.

Petitioners do not challenge the above cited findings
or their evidentiary support. We conclude those findings
are adequate to explain why Goal 7 is either satisfied or
i nappl i cabl e.

Thi s subassi gnnent of error is denied.

B. Overriding Public Need Not Adequately Provided for
in the Plan

SRC 64.090(b)(2) and (3) require that the approved plan
change be justified by an "overriding public need," that
such need be "best served by the proposed change,” and that
"[t]he plan does not otherw se make adequate provision to
accommodate the public need * * *. " Petitioners contend the
city has at most shown a general market demand within the
city for multifam |y housing, not an overriding public need.
Petitioners further contend there is an admtted surplus of
multifamly designated land wthin the <city whhich is
sufficient to supply the projected need for nmultifamly
dwel lings wuntil the year 2005. Therefore, petitioners
contend, the plan already nakes adequate provision for |and
designated to supply multifamly housing needs, and any

9



existing need for multifamly dwellings is not best served
by adding to the existing surplus of nultifam |y designated
| and.

The city in large part bases its determ nation that the
requi renments of SRC 64.090(b)(2) and (3) are net on a | ack
of vacant, developable multifam |y designated property in
the area of Sal em west of the WIlanette River (West Salem.

We turn first to petitioners' contention that the city
inmproperly relies on nmarket demand to denonstrate the
exi stence of an overriding public need. As petitioners
correctly note, nunerous cases have held that the existence
of a market demand to convert resource |and to nonresource
use is not the equivalent of a public need to designate such

| ands for nonresource use. Still v. Marion County, 42 O

App 115, 122, 600 P2d 433 (1979); Allen v. Cty of Banks, 9

Or LUBA 218 (1983). Even where the issue is not conversion
of resource lands, this Board has suggested that market

demand al one may not equal public need. |In Roden Properties

v. City of Salem O LUBA _ (LUBA No. 89-046, August

8, 1989) slip op 10-11, we suggested that sonmething nore
t han mar ket demand was required to denonstrate a public need
to change the existing plan designation for property. I n

1000 Friends of Oregon v. Marion County, O LUBA

(LUBA No. 89-104, Novenber 17, 1989) slip op 7, we concl uded
a market demand for uses encouraged by the statew de goals

or conprehensive plan policies mght be sufficient to
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denonstrate public need for such uses.

Even though encouragenent of an adequate supply of
multifamly housing is within the scope of Goal 10 (Housing)
and city plan policies, denonstration of an existing market
demand for multifamly housing does not necessarily
denmonstrate a public need justifying designation of
addi ti onal multifamly planned and zoned [ and. I n
particular, where there is a surplus of |and planned and
zoned for multifamly residential developnent, a market
shortage of nultifam |y housing does not justify designating

additional land for such purposes. 1000 Friends of Oregon

v. Marion County, supra. In such circunstances, the unnet

mar ket demand or need for such housing presumably is not
caused by an inadequate supply of Iland planned for such
pur poses. As explained nore fully below, we conclude the
city has not adequately denonstrated that there is an
overriding public need for additional multifamly planned
and zoned property within the city or the West Sal em subarea
of the city.

The city's findings cite statistics showing the city's
popul ation is increasing and that there is a low multifamly
housi ng vacancy rate which, in turn, inflates rents. I n
addition, there is wevidence in the record that rental
housing units are being converted to owner occupied units
further constricting the supply of rental housing. However,

there is also evidence in the record that a nunber of

11



multifamly housi ng projects currently are under
constructi on. In addition, as petitioners point out, the
city's findings also explain that notw thstanding the
apparent existing shortage of nultifamly dwellings, there

currently is a surplus of |and planned for such purposes.

"A conparison of residential Iand demand and
supply is presented in the [city periodic review
order submitted to LCDC pursuant to ORS 197.640].
* * * [T]here are 6,850 acres available for single

famly devel opnent. 3,510 acres are needed and
3,340 acres are [surplus]. There are 700 acres
available for rmultifam |y housing. 520 acres are
needed and 180 are [surplus]. There is,

therefore, a huge surplus of single famly Iand
and a mnor surplus of nultifamly land. * * *"

Record 12.

Al t hough i ntervenor suggest s t he short age of
multifamly housing is especially critical in Wst Salem
the studies he cites do not support that contention. The

cited studies appear to support a conclusion that there
presently is a shortage of nmultifamly housing cityw de.
However, the above quoted findings nake it clear that the
shortage is not caused by a lack of Iland planned for
multifamly devel opnent.3 Therefore, even if a current
mar ket shortage for nmultifam |y dwellings suggests a public
need for such dwellings, the findings state there is npore

t han enough land planned for nultifamly purposes to neet

3There are of course a variety of factors that have nothing to do with
the availability of land designated for multifamly dwellings that could
explain the existing shortage of such dwellings.
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the projected cityw de needs through the year 2005.4

The city and intervenor attenpt to avoid the obvious
hurdle the current surplus of multifamly designated
property poses in denonstrating an overriding public need
war ranting desi gnati on of addi ti onal property for
mul tifam |y devel opnent, by arguing that the West Sal em area
of the city should be viewed as a discrete subarea. W\est
Salem i s geographically separated from the rest of the city
by the WIllanmette River, is located in a different county
from the rest of +the <city and is the residence of
approximately 12% of the city's popul ati on.

In Roden Properties v. City of Salem supra, we

recogni zed that the city mght be able to identify subareas
of the city for purposes of considering public need for a
plan anmendnment under SRC 64.090(b)(2) where there is a

reasonable justification for doing so. See also 1000

Friends of Oregon v. Metro Service Dist., O LUBA _

(LUBA No. 89-036, Novenber 3, 1989) slip op 16 (concl uding
that need wunder Goal 14 factors 1 and 2 my in an

appropriate case be based on subregional need). W concl ude

4Respondent and intervenor suggest that since the actual construction of
multifamly units is in large part driven by the private sector, perhaps
the land now designated for nmultifamily developnment in the plan is
i nappropriately designated for such purposes. Although we do not forecl ose
the possibility that the city could adopt findings explaining why the
existing surplus of nultifamly designated |land is not capable of neeting
the projected need due to linmtations on developing that land for such
pur poses, the findings adopted by the city do not attenpt to do so, and we
decline to speculate that the existing nultifam |y designated |ands are
i nappropriately designated for such devel oprment.

13



t he size and geographi cal separation of West Salem from the
rest of the city, along with Residential Devel opnent Policy
17 (SKACP 41) under whi ch multifamly devel opnent
opportunities may be considered on a subarea basis, provide
adequate justification for considering the public need for
multifamly dwellings in the West Salem subarea of the city
rather than in the city as a whole.

The city assuned the need for nmultifamly units in West
Salem by the year 2005 is proportional to West Salenis
current share of the city's total population. Utilizing
this assunption, the city determned a total of 1,122
additional multifamly units is needed in West Salem by the
year 2005. Applying a density estimate of 18 units per
acre, the city found approximately 62 acres are needed to
satisfy the publ i c need for addi ti onal multifamly
designated land in Wst Salem between now and 2005.
Al though the plan includes a nunber of resi denti al
devel opnent policies, the city does not base its assunption
that there is a need to locate 12% of the city's needed
multifam|ly housing in West Salem on these policies. As far
as we can tell the city's assunption is based solely on West
Salem's current 12% share of the city's popul ation.

Petitioners contend that the city failed to show there
is any overriding public need for mnmultifamly housing
justifying a need to designate additional land for

multifamly use. Petitioners further contend that even if
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such a need did exist, it wuld not be best served by
redesi gnating the subject parcel, which has steep slopes
limting its devel opnent potenti al . In addi tion,
petitioners argue there is a very large area immediately
adjacent to the subject property in the "flats" which is
pl anned and zoned for nultifamly devel opnent. Al t hough
that property is largely developed with older single famly
dwel l'ings, petitioners argue the city did not adequately
explain why that land is not available to satisfy any of the
public need for nmultifam |y designated | and.

| ntervenor and petitioners identified approximtely 27
acres of vacant developable land in Wst Salem designated
for nmultifamly devel opnent The city adopted findings
explaining that the sonme of the parcels conprising the 27
acres of vacant nultifamly designated land in West Salem
have nore significant developnment constraints than the
subj ect property. Record 35-37. Petitioners do not
chall enge those findings. |In addition, the findings explain
the city did not consider the large area of nultifamly
designated |l and |ocated east of the subject property to be
avail able to neet any of the identified need for multifamly
dwel i ngs, because this area is currently developed wth

ol der single famly dwellings.?>

S\\¢ are unable to determine exactly how many acres are planned and zoned
for multifamily use in the "flats" east of the subject property. However,
from the map included in the record it appears to include well over 50
acres. The city suggests this ol der housing nmay be needed for | ower incone

15



Turning first to the city's assunmption that 12% of the
additional multifamly housing needed in the city wll be
needed in West Salem we find no plan policies supporting
the city's popul ati on-based assunpti on. To the contrary,
the plan policies enphasize provision of a variety of
housi ng types, proximty of nultifam |y housing to necessary
public facilities and the city core, and conpatibility with

adjoining residential uses. Residential Policy 17 provides:

"The jurisdictions wi | determ ne specific
criteria for t he | ocati on of multifamly
devel opnent and specify the | ocation and intensity
of residential developnent for subareas as a

result of conpl eting pl ans for facility
devel opment such as sector plans, and conpleting
pl ans for neighborhood redevelopnment, such as
renewal and in-fill studies, and neighborhood
pl ans. "

Under the city's plan, land for residential devel opnent in
general and land for nmultifam |y devel opnent in particular,

is to be designated based on such considerations as public

facilities, neighborhood plans, renewal and in-fill studies,
sect or pl ans - - not according to the proportionate
popul ati on of designated subareas. Therefore, the city's

assunption that 12% of the additional nultifamly housing
needed in the city by the year 2005 is needed in West Sal em

sinply because 12% of the city population currently lives in

housi ng but does not explain the nmagnitude of this need or why such a need
renders none of this large nultifamly designated area available for new
mul tifam |y housing which m ght al so serve such | ower inconme housing needs.
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West Salem is unjustified.S8

We also agree with petitioners that the city may not
sinply disregard the potential that some of the needed
multifamly housing in West Salem may be satisfied through
conversion of existing single famly developnment in the
"flats" to nultifamly use. Al t hough, the existing
devel opnment may limt the amount of rmultifam|ly devel opnent
that can be expected to occur in the flats, some nmultifamly
devel opnment nust have been anticipated, or the large
mul tifamly designated area would have received a different
pl an designation. We conclude the city's findings,
therefore, fail to denonstrate there 1is not adequate
multifamly designated land in West Salem to satisfy the
identified public need for such housing in Wst Salem as
SRC 64.090(b) (3) requires.

In addition, we agree with petitioners that the city
failed to explain why the public need for multifamly
housing in Wst Salem "is best served by the proposed

change" as required by SRC 64.090(b)(2). See Von Lubken wv.

Hood River County, O LUBA _ (LUBA No. 89-023,

Septenber 8, 1989) slip op 16 (construing simlar code

| anguage to require consideration of the planned facility in

6Thi s does not mean the 12% figure necessarily is incorrect. However,
consideration of the plan policies adopted to guide planning for
residential developnent could easily result in a need for additional
multifamly housing in West Salem that is higher or |ower than 12% of the
addi ti onal anmount needed citywi de.
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context with other possible ways to satisfy the public
i nterest). Al t hough the <city attenpts to denonstrate
conpliance with SRC 64.090(b)(2) by pointing out numerous
site anenities present on the subject property, the city has
not identified an "overriding public need" for multifamly
housing with the particular anenities available at the

subj ect property. See DLCD v. Clatsop County, 14 O LUBA

358, 362 (1986). As petitioners point out, the findings do
not denonstrate that there are not other properties in Wst
Sal em whi ch coul d be devel oped at hi gher densities and which
are therefore better able to satisfy the public need for
multifam|ly housing in West Sal em

Because the city's assunption concerning the amunt of
multifamly housing needed in West Salem is not justified,
and the city failed to explain why existing multifamly
designated property in the "flats" cannot satisfy the
identified public need for additional nmultifam |y designated
land in West Salem or why the identified public need for
such land is best served by the proposed change, this

subassi gnnent of error is sustained.”’

"Because we sustain this portion of the second assignment of error, the
portion of the city's decision approving the plan map anmendnment nust be

remanded. Because the approved rezoning to RM requires that the subject
property have a multifanm |y plan designation, the portion of the decision
granting the rezoning nust be remanded as well. Neverthel ess, we consider

the renmining portion of the second assignment of error and the remaining
assignments of error. ORS 197.835(9)(a).

18



C. Logi cal and Harnoni ous with the Land Use Pattern

The requirenent of SRC 64.090(b)(4) that a change in

t he plan map designation be "l ogical and harnonious with the

|and use pattern for the greater area” is a subjective
requirenment. I ntervenor cites findings adopted by the city
explaining why, in view of the relatively |low proposed

density, the design of the buildings, buffering, and other
measur es proposed and conditions inposed on the project, the
city concluded the proposed developnent satisfies this
criterion, notwithstanding its proximty to existing single
famly devel oped areas. Intervenor also cites evidence
supporting those findings, including the testinmony of an
appraiser that the proposed devel opnment would enhance the
exi sting neighborhood. Al t hough petitioners cite contrary
views expressed during the |ocal proceedings, we conclude
the findings are adequate to denonstrate conpliance with SRC
64.090(b)(4) and are supported by substantial evidence in
the record.

Thi s subassi gnnent of error is denied.

The second assi gnnment of error is sustained in part.

THI RD ASSI GNMENT OF ERROR

"The decision of the City of Salem to change the
zone on the subject property is inconsistent with
and in violation of the City's own approval
criteria for a zone change."

SRC 114.160 establishes the criteria and burden of

proof for quasi judicial |and use actions. SRC 114.160(a)
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states the applicant has the burden of proof and that the
burden increases with the inpact of the proposal. SRC
114.160(b) requires that the standards | ocated el sewhere in
t he zoning code, plan and state |aw nust be satisfied. SRC

114.160(c) provides

"In addition to the proof under [SRC 114.160(a)
and (b)], the following factors should be
evaluated by the proponent and shall, where
rel evant, be addressed by the adm nistrative body
inits final decision:

"(1) The existence of a mstake in the conpilation
of any map, or in the application of a
particul ar |l and use designation to any
property in this zoning code or t he
conprehensi ve pl an

"(2) A change in the social, econom c, or
denographic patterns of the neighborhood or
of the community;

"(3) A change of conditions in the character of
the neighborhood in which the use or
devel opnent i s proposed;

"(4) The ef f ect of t he pr oposal on t he
nei ghbor hood, the physical characteristics of
t he subject property, and public facilities;

"(5) All other factors relating to the public
heal th, safety, and general welfare which the
adm ni strative body deens relevant."”

SRC 114.160(d) goes on to explain that unless one of the
factors in SRC 114.160(c) is irrelevant, sonething nore than
an unsupported conclusion is required to address the factors
and the level of detail necessary will depend on the degree
of impact in a particular case.

Petitioners challenge the adequacy of, and evidentiary
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support for, the city's findings to show conpliance with the
factors of SRC 114.160(c), quoted above.

As we explained in Roden Properties v. City of Salem

supra, the factors Ilisted in SRC 114.160(c) are only
consi derations, not approval standards for zone changes.
SRC 114.160(c) requires that the listed factors be eval uated
by the applicant and, where relevant, be addressed by the
city in its findings. Intervenor cites findings in the
city's decision which address each of the factors of SRC
114.160(c) as well as evidentiary support in the record for
t hose findings. Nothing nore is required.
The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The decision of respondent to grant this
conpr ehensive plan and zone change application is
not supported by substantial evidence in the whole
record.”

Petitioners challenge the evidentiary support for the
city's decision in this matter. We sustained petitioners'
chall enge to the adequacy of the city's findings addressing
the overriding public need requirenment of SRC 64.090(b)(2)
and lack of sufficient nmultifamly designated land to
satisfy the identified public need, as required by SRC
64.090(b)(3), wunder the second assignnent of error. No
pur pose woul d be served in reviewing the evidentiary support
for those inadequate findings.

Petitioners also generally allege the record includes
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evidence that the property contains resources protected by
Goal 5 and natural hazards that are within the anmbit of Goal
7. Petitioners argue the city's decision that the cited
goal s do not apply is not supported by substantial evidence.
However, as we explained under the second assignment of
error, the city did not base its decision that the cited
goals are inapplicable on a finding that there are no
resources or hazards subject to protection under the cited
goals. Rather the city found Goal 5 and 7 issues concerning
the property were not raised because the conprehensive plan
does not identify such resources on the property and
desi gnates the property for residential devel opnent, and the
pl an has been acknowl edged. |In addition, the city found the
multifamly plan designation would allow devel opnent to be
clustered leaving the nore sensitive portions of the
property undevel oped, thus reducing the inpact on any goal
protected resources or hazards on the property as conpared
to developing the entire property wth single famly
dwel I i ngs. Petitioner challenges neither the city's
findings explaining why the goals do not apply nor the
evidentiary support for those findings.

Petitioners next contend that several unspeci fied
criteria require findings concerning character of the
nei ghborhood and how that character may be inpacted or
changed by the proposed devel opnent. Petitioners contend

the city's findings on these issues are not supported by
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substanti al evi dence.

Petitioners' evidentiary chall enge cannot be sustained
unl ess the findings petitioners identify address mandatory
approval <criteria, i.e. criteria for which the county is
required to adopt findings denonstrating conpliance. The
SRC 64.090(b)(4) requirenent that the proposed plan change
be "l ogical and harnonious with the | and use pattern for the
greater area" is such a mandatory approval criterion, and is
the only such criterion identified by petitioners. To the
extent petitioners' <challenge is directed at the city's
findings of conpliance with the SRC 64.090(b)(4), we have
al ready concluded under the second assignnment of error that
the ~city's findings are adequate and supported Dby
subst anti al evi dence.

Finally, petitioners challenge the evidentiary support
for the city's findings addressing the "m stake" factor of
SRC 114.160(c)(1).

I ntervenor cites evidence in the record in support of
the city's findings explaining a "m stake" was made, in the
sense there are advantages in developing the property with
multifamly dwellings as conpared to single famly
dwel I i ngs.

As we have already explained, the "m stake" factor is
not an approval st andar d. Accordi ngly, the alleged
i nadequacy of the evidence supporting the city's findings

addressing this factor, even if true, would provide no basis
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for reversal or remand.38
The fourth assignnment of error is denied.

FI FTH ASSI GNMVENT OF ERROR

"This decision is inconsistent and inconpatible
[with] the Sal em Area Conmprehensive Plan."

Petitioners contend the city's decision violates the

foll owi ng plan provision:

"Natural separation of use types (i.e., between
Single Fam |y Resi denti al Multifamly
Resi denti al , and Commer ci al ) by change in

t opography, natural vegetation, or other feature
is desirable."” SKACP 23.

| nt er venor contends that a plan statenent t hat
separation  of use types along topographic, nat ur al
vegetation, and other features is "desirable" does not
establish an approval criterion applicable to the city's

decision in this matter. We agree. Bennett v. City of

Dallas, 96 O App 645, 773 P2d 1340 (1989); MCoy V.
Tillanook County, 14 Or LUBA 108, 118 (1985).

The fifth assignment of error is denied.

The city's decision is renmanded.

8Similarly, to the extent the petitioners' previously noted general
challenge to the adequacy of the evidentiary record to support the city's
findings addressing neighborhood character is directed to the factor
specified in SRC 114.160(c)(4), that factor is not an approval criterion
and petitioners' challenge is rejected.
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