BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
1000 FRI ENDS OF OREGON
Petitioner,
VS.
LUBA No. 90-066

BENTON COUNTY,
FI NAL OPI NI ON
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Respondent , AND ORDER
and
MEL ANDREWS, ROD BRENNEMAN
SHI RLEY DEARDOFF, and BRADLEY
PETERS,
| nt ervenor s- Respondent . )

Appeal from Benton County.

Nei |l Kagan, Portland, filed the petition for review and
argued on behal f of petitioner.

Jeffrey G Condit, Corvallis, filed a response brief
and argued on behal f of respondent.

David B. Smth, Tigard, filed a response brief and
argued on behalf of intervenors-respondent.

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RMED 09/ 14/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals Benton County Ordinance 90-0069
which anmends the procedures set forth in the county's
acknowl edged |land use regulations for conducting quasi-
judicial |and use heari ngs.

MOTI ON TO | NTERVENE

Mel Andrews, Rod Brenneman, Shirley Deardoff, and
Bradl ey Peters nove to intervene on the side of respondent.
There is no opposition to the notion, and it is all owed.

| NTRODUCTI ON_ AND FACTS

The 1989 | egislature inposed new requirements governing
notice and procedures that nust be observed in the conduct
of | ocal governnment quasi-judicial |and use hearings. ORS
197. 763. ORS 197.763(2) est abl i shes standards for
determ ning who nust be provided notice of such hearings.
ORS 197.763(3) inposes requirenents concerning the content
and timng of notices of hearing. ORS 197.763(4) requires
that evidence relied upon by the applicant and any staff
report be made available at specified tines in advance of
the hearing. ORS 197.763(5) requires a statenent be nade at
the beginning of the hearing which (1) identifies the
applicable standards, (2) states that testinony should be
directed toward those standards, and (3) states that failure
to raise an issue with sufficient specificity precludes an

appeal to LUBA on that issue.



At the conclusion of a hearing held pursuant to
ORS 197. 763, any parti ci pant may request t hat t he
evidentiary record be held open for seven days after the
heari ng. ORS 197.763(6). In addition, any tine the
evidentiary record is reopened, any party nmay raise new
i ssues which relate to the new evidence. ORS 197.763(7).

ORS 197.763 requires that | ocal governnments incorporate
t he above described procedures into their conprehensive

pl ans and | and use regul ations. ORS 197.763(1) provides:

"An issue which may be the basis for an appeal to
[the Land Use Board of Appeals] shall be raised
not later than the close of the record at or
followwng the final wevidentiary hearing on the
proposal before the |ocal governnment. Such issues
shall be raised with sufficient specificity so as
to afford the governing body, planning conmm ssion,
heari ngs body or hearings officer, and the parties
an adequate opportunity to respond to each issue."

Under ORS 197.835(2), LUBA' s scope of reviewis specifically
limted to issues raised during |ocal proceedings, provided
the final decision is not different from the proposa
described in the notice of hearing and the requirenents of
ORS 197.763 are followed by the |ocal governnent.

Prior to adoption of the above described statutory
requi renents, issues concerning a |and use decision could be
raised for the first time on appeal to this Board. See 1000

Friends of Oregon v. Lane County, 102 Or App 68, __ P2d

(1990); Lane County v. City of Eugene, 54 Or App 26, 633 P2d

1306 (1981); McNulty v. City of Lake Oswego, 14 Or LUBA 366,

369-370 (1986). The parties in this appeal agree that the
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above described statutory schene represents a quid pro quo
designed to require that relevant issues be raised locally
so the local governnment has an opportunity to address those
issues in its final decision. The quid pro quo is achieved
by requiring broader and nore detailed notice of hearing,
requiring the | ocal governnent to explicitly identify
applicable standards in the notice and at the beginning of
| ocal hearings, and making evidence in support of the
requested land use action and staff reports available in
advance of ||ocal hearings. Where the notice and other
procedural requirenments inposed on |ocal governnents by ORS
197.763 are observed, a participant in |ocal governnent
quasi -judicial land use proceedings loses his or her right
to raise issues in an appeal to this Board if the issues
were not sufficiently raised during the |ocal proceedings.
Thi s appeal concerns the adequacy of anendnents to the
Benton County Code (BCC) adopted to inplenment requirenents
in ORS 197.763(3) concerning content and timng of notices
of hearing and a related requirenent in ORS 197.763(4)(a)
concerni ng when docunents and evidence relied upon by the
applicant nust be submtted to the county and nade avail abl e
to the public.
FI RST ASSI GNMENT OF ERROR

"The county exceeded its jurisdiction and
i mproperly construed the applicable Ilaw Dby
aut horizing only one evidentiary |and use hearing
before the issuance of a decision, and only ten
days to gather and present evidence at that



heari ng. "

THI RD ASSI GNMENT OF ERROR

"The county exceeded its jurisdiction and
i nproperly construed the applicable law by failing
properly to incorporate into the code the

statutory requirenment that an applicant submt to
the county all docunments and evidence in support
of an application at |east twenty days before the
evidentiary hearing."

Wth one exception, the detailed notice of hearing
required by ORS 197.763(2) and (3) is required to be mail ed
not less than "[t]wenty days before the evidentiary hearing

¥ ok ok " ORS 197.763(3)(f)(A). The exception provides:

"If two or nore evidentiary hearings are allowed,
[the required notice nust be miled] ten days
before the first evidentiary hearing * * *_."
ORS 197.763(3)(f)(B).

ORS 197.763(4)(a) requires that at the same time the notice
required by ORS 197.763(2) and (3) is provided, the
"docunments or evidence relied upon by the applicant” must be
made avail able to the public.

Under BCC 8 51.610(1), notice of a planning conm ssion
hearing on specified quasi-judicial |and use decisions need
only be provided ten days before the hearing. Simlarly,
BCC 8§ 51.710(1) requires that the applicant submt the
docunments and evidence it will rely upon not less than 10
days before the planning comm ssion hearing. In its first
and third assignments of error, petitioner contends these
BCC sections violate ORS 197.763(3)(f), because only one

evidentiary hearing is allowed before the planning



comm ssion. !

Petitioner recogni zes that the opportunity for a second
evidentiary hearing before the board of conmm ssioners is
provided by BCC § 51.825(3).2 However, petitioner contends
the requirenments of ORS 197.763(3)(f) nust be nmet at each
| evel of |ocal governnment decision naking. I n other words,
if evidentiary hearings are provided before the planning
comm ssion and the board of conm ssioners, petitioner
contends the county nust either provide twenty days notice
of the hearing before each body or, if only ten days notice
of hearing is provided, nust make available two evidentiary
heari ngs before each body. Petitioner also argues that
because the county forces a participant in |ocal quasi-
judicial land use proceedings to (1) pay an appeal fee, (2)
file an appeal, and (3) shoulder the burden of taking
forward an appeal to the board of conm ssioners in order to
obtain the second evidentiary hearing, the participant's

rights are prejudiced and the county does not "allow' two

lBecause ORS 197.763(4)(a) sinply requires that the evidence and
testimony relied upon by the applicant be provided to the public at the
same tinme notice is provided under ORS 197.763(3)(f), the parties agree
that our decision on the first assignnent of error controls our decision on
the third assignment of error

2BCC § 51.825(3) provides that persons who appeared orally or in witing
before the planning comm ssion nmmy appeal the planning conmm ssion's
decision to the board of conmm ssioners by filing an appeal. BCC 8§
51.830(2) and (3) require paynent of a filing fee and a statenent of
st andi ng. BCC § 51.830(1) requires "[a] statement of the reasons for the
appeal, citing the specific Conprehensive Plan or Developnent Code
provi sions which are alleged to violated."
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evidentiary heari ngs wi thin t he meani ng of
ORS 197.763(3) (f)(B).

We agree with respondent that nothing in the |anguage
of ORS 197.763(3)(f) or the overall statutory purpose of
ORS 197.763 requires that the "two or nore evidentiary
hearings * * * allowed" under ORS 197.763(3)(f)(B) nust be
held at the sanme |evel of |ocal governnent. It would have
been a sinple matter for the legislature to inpose that
requirenment in ORS 197.763(3)(f)(B).3 The legislature did
not do so, and it would be inappropriate for this Board to

read that requirenent into the statute.? ORS 174.010;

SAs petitioner correctly points out, the introductory paragraph to
ORS 197.763 states that the procedures set out in that section "shall
govern the conduct of quasi-judicial |and use hearings conducted before a
local governing body, planning conmission, hearings body or hearings
officer * * * " (Enphasis added.) |If we understand petitioner correctly,
it argues that because the levels of Ilocal government to which the
procedures in ORS 197.763 apply are stated in the disjunctive, the
requi renent of ORS 197.763(3)(f)(B) for two evidentiary hearings
necessarily nmust be satisfied at each |l evel where an evidentiary hearing is
held. W do not agree that the quoted |anguange is sufficient to express
such a legislative intent.

4Respondent contends that such a requirement would render Benton
County's land use proceedi ngs unworkabl e. Under Benton County's |and use
regul ati ons, many county |and use decisions are rendered initially by the
pl anning director, subject to a right of appeal first to the planning
commi ssion and then to the board of conmi ssioners. The county provides
notice and opportunity to present evidence at all three |levels. Respondent
argues that in view of the multiple opportunities for evidentiary hearings
and the ability under ORS 197.763(6) to require that the evidentiary record
remai n open seven days after each hearing, petitioner's interpretation of
ORS 197.763(3)(f) is both unnecessary and at odds with the expression of
| egislative policy in ORS 197.805 "that time is of the essence in reaching
final decisions in matters involving |and use * * *_ "

Petitioner points out that nuch of the delay that respondent identifies
could be elimnated by providing the evidentiary hearing or hearings
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VWi ppl e v. Howser, 291 Or 475, 481, 632 P2d 752 (1981).

Petitioner's second argunment, concerning whether the
board of comm ssi oners' de novo review of pl anni ng
conmm ssion decisions satisfies the requirenent of ORS
197.763(3)(f)(B) for a second evidentiary hearing presents a
cl oser question. We generally agree with petitioner that
al though ORS 197.763(3)(f)(B) only requires that "two or
more evidentiary hearings" be "allowed," that |anguage may
not be read in a vacuum and the county nmay not inpose
unreasonabl e conditions or restrictions on persons seeking
to exercise their right under ORS 197.763(3)(f)(B) to two
evidentiary hearings where only 10 days notice of the first
hearing is provided.> However, we disagree with petitioner
that the county's procedures inpose unreasonable conditions
or restrictions on participants’ right to a second
evidentiary hearing under ORS 197.763(3)(f)(B).

Petitioner contends participants in quasi-judicial |and

use proceedings will be prejudiced by having to file an

required by ORS 197.763(3)(f) at a single |ocal decision nmaking |evel, and
l[imting subsequent |ocal reviewto the record.

S\\¢ al so generally agree with petitioner that requiring participants to
review applicants' testinmony and evidence and staff reports and prepare
their own testinobny and evidence with only 10 days notice will in sone
cases present severe tinme constraints. However, the |egislature presunably
was awar e of t he possibility of such tinme constraints when
ORS 197.763(3)(f)(B) was adopted. In addition, such time constraints are
aneliorated to some extent by the availability of the second evidentiary
hearing, the unqualified right to require that the record be held open for
seven days after the hearings and the possibility that one or both hearings
will be continued if new evidence in support of the application is
submtted at the hearing. See ORS 197.763(4)(b); 197.763(6).
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appeal and pay an appeal fee in order to obtain the second
evidentiary hearing required by ORS 197.763(3)(f)(B).
Petitioner further contends appellants are prejudiced by
having to assune the burden of proof before the board of
conmm ssioners at the second evidentiary heari ng.

We do not believe that requiring persons to file a
notice of appeal and pay an appeal fee before they may
receive the second evidentiary hearing that must  be
"al l owed" wunder ORS 197.763(3)(f)(B) necessarily conflicts
with the statute.® It is true that wunless one or nore
partici pants before the planning conm ssion appeal the
pl anni ng comm ssion's decision, only one evidentiary hearing
woul d actually be conduct ed. If the statutory requirenment
were that two or nore evidentiary hearings nust be "held" or
"provided" we m ght agree with petitioners that the county's
requi renent that an appeal be filed in order to obtain the
second evidentiary heari ng woul d vi ol ate ORS
197.763(3)(f)(B). However, we agree with the county that
sinply requiring that an appeal be filed and a fee be paid
before a second evidentiary hearing is held does not violate
the requirement of ORS 197.763(3)(f)(B) that two or nore

evidentiary hearings be "all owed. "’

6We do not understand petitioner to contend that the anpunt of the
appeal fee inposed by the county or the procedure the county requires to
file an appeal are unreasonabl e.

TORS 215.422(1) specifically allows the county to provide for appeals
from planning comr ssion decisions and to inpose a fee for such appeals.
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Petitioner also argues that the county transfers the
burden of proof in the hearing before the board of
comm ssioners from the applicant to the appellant.
According to petitioner, this nmeans that if the appell ant
from the planning comm ssion's decision is an opponent of
the requested | and use approval, the appeal hearing before
t he board of comm ssioners does not satisfy the requirenment
of ORS 197.763(3)(f)(B) for a second evidentiary hearing on
t he original application.

A person appealing a planning conm ssion decision
granting |and use approval is required by BCC § 51.830 to

specify the plan or code provisions the appellant believes

are violated by the planning conm ssion's decision. See n
2, supra. In addition, wunder BCC § 51.720, such an

appel lant would testify first, followed by the applicant and
others, with a right for the appellant to rebut issues
rai sed by the applicant or others. Petitioner reasons from
t hese procedures that the county shifts the burden of proof
from the applicant to the appellant, thus prejudicing the
appel lant's chances of prevailing in the | ocal proceedings.
We agree with respondent that the cited BCC provisions
do not inpermssibly shift the burden of proof from the

applicant to an appellant challenging a planning comm ssion

Therefore, even if we were to interpret ORS 197.763(3)(f)(B) to require
that both of the evidentiary hearings mandated by that section be held
before the planning commission, an appeal from the planning comm ssion to
the board of comm ssioners could nevertheless be required by the county
before the decision becane final and subject to appeal to this Board.
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decision granting land use approval before the board of
comm ssi oners. It is clear the applicant for |and use
approval has the burden of proof that applicable approval
standards are net; an opponent is not obligated to prove

such standards are not net. Fasano v. Washi ngton Co. Conmm

264 Or 574, 586, 507 P2d 23 (1973); Billington v. Polk

County, 13 Or LUBA 125 (1985); Bobitt v. Wallowa County, 10

O LUBA 112 (1984).
The term "burden of proof" enconpasses two separate

concepts:

"* * * first, the 'burden of persuasion', which
under traditional view never shifts from one party
to the other at any stage of the proceeding, and
second, the 'burden of going forward wth the
evidence', which may shift back and forth between
the parties * * * " Bl ack's Law Dictionary 178
(5th ed 1979).

See McCormck, Evidence 783, 8 336 (2d ed E. Cleary 1972);
ORS 40.105; 40.115. Although BCC §§ 51.720(2) and 51.830(1)
require that the appellant identify the reasons for an
appeal and alter the order in which parties present argunent
and evidence, they do not inperm ssibly alter the burden of
persuasi on regarding conpliance wth applicable approval
st andar ds. The burden of persuasion remains wth the
applicant.s8

I n addition, we do not agree that an opponent's chances

8Nei t her do BCC § 51.702(2) and 51.830(1) shift the burden of producing
evi dence. The applicant retains the burden to produce sufficient evidence
to support a deternination that applicable approval standards are net.
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of prevailing during |ocal proceedings are prejudiced by the
procedure adopted by the county. Under BCC § 51.840, the
board of comm ssioners conducts a full de novo review of the

pl anni ng comm ssion decision and renders its own decision

based on a new record. According to respondent, the
planning comm ssion's decision is "granted no |[egal
def erence. " Respondent's Brief 10. The board of
conm ssioners, in addition to considering the record nmade

before the planning conm ssion, nust consider new evidence
or issues raised in the hearing before the board of
conm ssioners, and is to "affirm reverse, or nodify in
whole or in part the decision that is under appeal” and
adopt "findings of fact in support of its decision."9 BCC §
51. 840. In short, if the applicant for |and use approval
prevails before the planning comm ssion and an appeal to the
board of comm ssioners is filed, the opponent as well as the

applicant get a second chance to present their respective

SWhere as here a local government elects to give only 10 days notice of
the initial evidentiary hearing, subject to a right to a second evidentiary
heari ng on appeal to t he ultimte | ocal deci si on maker,
ORS 197.763(3)(f)(B) requires that a participant be allowed to raise new
i ssues during the second evidentiary hearing. A local government could
not, consistent with ORS 197.763(1), (3)(f)(B), and (5)(b) cut off that
right prematurely by requiring that all issues to be raised in the second
hearing be identified in the notice of appeal of the planning conm ssion
decision. Although BCC § 51.840 does not explicitly state that appellants
and other participants have the right to raise issues at the hearing before
the board of conm ssioners which were not raised before the planning
commi ssion or identified in the witten notice of appeal required by BCC §
51. 830, respondent at oral argument advised the Board that the county
interprets BCC 8 51.840 to all ow new issues to be raised for the first tine
at the hearing before the board of comi ssioners. W agree with that
interpretation of BCC § 51. 840.

12



positions before the board of conmm ssioners, which is
required to decide the case anew. 10

In view of the above, we conclude that wunder the
county's procedures the applicant for I|and use approval
retains the burden of proof; and the county's obligation to
find that an application conplies with applicable approval
standards remains the sanme, whether the decision maker is
t he planning comm ssion or the board of comm ssioners. See
ORS 197.175(2)(c) and (d); 197.835(6); 215.416(9). |If the
pl anning comm ssion finds the applicant has satisfied its
burden of proof and adopts a decision explaining why
applicable standards are net, the appellant is provided a
full opportunity before the board of conm ssioners to
question whether the applicant has satisfied its burden of
proof and to challenge the planning conm ssion's decision
t hat applicable standards are net. In pursuing its appeal
the appellant is free to present new evidence and issues.
We fail to see how such a procedure vi ol at es
ORS 197.763(3) (f)(B).

The first and third assignnents of error are deni ed.

SECOND ASSI GNVENT OF ERROR

"The county exceeded its jurisdiction and
i nproperly construed the applicable law by failing
properly to incorporate into the code the

10ln fact, as respondent notes, the appellant's position before the
board of commi ssioners could be viewed as nmore favorable, in that BCC §
51.720(2) provides the appellant with the final opportunity for rebuttal
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statutory requirenments governing the contents of a
notice of a quasi-judicial |and use hearing."

ORS 197.763(3)(j) requires that the notice of hearing
required by ORS 197.763(2) and (3) "[i]nclude a general
expl anation of the requirenents for subm ssion of testinony
and the procedure for conduct of hearings.” BCC 8§
51.615(1) (i) requires that the notice of hearing provided by

the county nust

"[s]tate that any interested person my submt
testinmony prior to the final decision or prior to
the public hearing, state the address to which
witten comments my be sent, and state the
procedure for making the decision or for conduct
of the hearing.”

Petitioner argues BCC 8 51.615(1)(i) 1is inadequate to
i npl ement ORS 197.763(3)(j).

Al t hough BCC 8 51.615(1)(i) is not worded precisely in
the sanme manner as ORS 197.763(3)(j), we believe it is
adequate to obligate the county to provide the information
required by ORS 197.763(3)(j). Petitioner's only specific
conplaint is that under BCC § 51.615(1)(i) the notice may

descri be either the procedure for nmking the decision or for

conduct of the hearing, and that those procedures are

different.

As respondent explains, BCC 8§ 51.615(1)(i) governs both
noti ces of hearings before the planning conmm ssion and board
of conmm ssioners and notices of initial decisions by the
pl anning official which my be appealed to the planning

conmi ssi on. Respondent explains that when it gives notice
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of the former, it gives notice of hearing procedures; but
when it gives notice of the latter, it provides notice of
t he procedure followed by the planning official in reaching
a decision subject to appeal. W agree wth the
interpretation of BCC 8§ 51.615(1)(i) offered by respondent,
and interpreted in this manner it is consistent with ORS
197.763(3)(j).
The third assignnment of error is denied.

The county's decision is affirmed.
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