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Opi ni on by Kel lington.
NATURE OF THE DECI SI ON

Petitioners appeal an order of the Cl ackams County
Hearings O ficer denying petitioners' application to
"re-establish an existing residence."” Record 65.

FACTS

The subject property is approximtely one acre in size,
is designated Forest in the county's conprehensive plan, and
is zoned General Tinmber District (GID). The soils on the
property are Douglas Fir Site Class I1. The property is
| ocated within a forested area. The properties to the south
and sout heast are owned by a |unber conpany and are managed
for tinber production. The property to the west is also
managed, at least in part, for tinber production. Ot her
adj acent property, as well as the property across the road,
is managed, in part, for farm use. The chal | enged order

provi des the followi ng additional facts:

"The property slopes down fromthe north and south
to a small stream which bisects the property from
t he northwest corner to the eastern property |ine.
The remains of a * * * residence exists on the
property. Vegetation consists primarily of alder
and brush."” Record 2.

Petitioners submtted an application to the county
pl anning departnment for a nonforest use, describing that
proposed use as foll ows:

This request is mde to re-establish an existing
resi dence. This property was an existing primry
residence for a nunber of years before [it was]
purchased by [the applicant's nother] as a



principal residence, on or about 1953. The
residence was conplete with inside plunbing with
septic tank and drainfield, pressurized water from
existing well with pumping system electric
service and telephone service. | purchased the
property January 1978 from ny nother as a
secondary resi dence and future retirenment
princi pal residence. We propose to rehabilitate
the house, repair the sewage system and re-
establish the water well. Repair work to be done
within the next 2 years.”™ Record 65.

The residential structure on the subject property is
approxi mately 900 square feet in size, is unpainted, does
not appear to have wi ndows, and has not been occupied since
the 1960's. Petitioners, owners of the subject property,
live in the State of California.

The Cl ackamas County pl anni ng di vi si on deni ed

petitioners' application. Petitioners appealed to the
hearings officer, who denied the appeal. This appeal
fol | owed.

| NTRODUCTI ON

The <challenged order is primarily directed toward
denial of a request for a nonforest dwelling. However,
t hroughout petitioners' assignments of error, they claim a
| awf ul nonconform ng residential use has been established on
t he subject property, and that the nonconform ng use has not
been di sconti nued or abandoned. In the first assignnment of
error, petitioners suggest the existence of the alleged
nonconformng residential use of the subject property
establ i shes that reconstruction of the existing residentia

structure will not materially alter the character of the
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nei ghbor hood. 1 Thi s ar gument IS directed t owar d
petitioners' challenge to the nerits of the county's deni al
of a nonforest dwelling. As we wunderstand the second
assignment of error, petitioners claimthe right to use the
property for the alleged nonconformng residential use
cannot constitutionally be considered "abandoned" unless the
county denonstrates that petitioners intended to abandon all
contenplated residential wuse of the property.?2 In the
fourth assignnment of error, petitioners claimthe county is
estopped to deny that a | awful nonconform ng residential use
exists on the property, because petitioners contend the
county assessor has been assessing the property at its val ue
as a "residential" parcel.

CQur review 1is conplicated sonewhat because the
exi stence of a nonconformng use is not, of itself, the
subject of an assignment of error in the petition for

revi ew. The issue regarding the existence of a [|awful

1The parties do not distinguish between nonconformng residential use of
the property and the nonconform ng residential structure which is alleged
to be on the subject property. However, as we understand it, petitioners
are arguing that there exists a right to a nonconform ng residential use of
the property, which is evidenced by the existing residential structure.
VWhile petitioners also suggest that the structure is also a nonconform ng
residential structure, it is the use of the property for residential
pur poses which we understand petitioners seek to establish in this appeal
proceedi ng.

2petitioners also argue under the second assignment of error, that the
alleged |awful nonconforming residential use of the subject property
establishes a vested right to reconstruct the existing residence, a right
whi ch the county has unconstitutionally "taken" w thout due process of |aw.
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nonconformng use is clouded in that the parties state
different positions in their briefs regarding the issues of
(1) whether the issue of a l|awful nonconform ng use was
raised at all by petitioners below, (2) if the nonconform ng
use issue was raised, whether that issue was decided by the
hearings officer in the challenged order; and (3) if the
i ssue was decided by the hearings officer, whether it was
correctly decided. We address these three issues before
turning to the specific assignnents of error.

PRELI M NARY | SSUES

A. Was t he Nonconform ng Use | ssue Rai sed Bel ow?

In their application quot ed above, petitioners
requested approval to "re-establish" a single famly
dwelling on the subject property. Addi tionally, in
petitioners' "appeal request"” the following reasons were
given for appealing the planning staff's denial of their
application:

"[o]ur original application was NOT to establish a
NEW * * * single famly residence in a recently
establi shed General Tinber District. But, rather
to renove a 'cloud' from an established residence,
by demanding the Clackamas County Departnent of

Transportation and Devel oprment affirm t he
conmm t ment made over 40 years ago, whi ch
established this property as a single famly
resi dence. This comm tnment has been supported

annual ly by Cl ackamas County, as they assessed it
as a 'LEGAL LOT OF RECORD and collected taxes on
this basis.

"We hereby, request the Clackamas County Pl anning
Departnment to reverse their original 'Decision of
Denial' and to sanction the continued use of this



property as a 'LEGAL LOT OF RECORD with a
statutory single famly dwelling.

Mk ok k% & (Capitalization and enphases in
original.) Record 62.

We believe it is reasonably clear that the issue of whether
the prior resi denti al use of the subject property
constitutes a Ilawful nonconformng residential use was
rai sed bel ow. Accordingly, we conclude that whether there
is a lawful nonconform ng residential use established on the

subj ect property was an issue before the hearings officer.3

B. Did the County Determine Whether a Right to a
Nonconform ng Residential Use Had Been Established
on the Property?"

Petitioners argue that the nonconform ng use issue was
decided, and was incorrectly decided, by the hearings
of ficer.

The county states in its brief:

"The issue of nonconform ng use was not before the
hearings officer and so nmay not be raised on
appeal under ORS 197.385(2) [sic ORS 197.835(2)].
As pl anner Gary Nayl or testified, "[t]his
application was made, to ny understandi ng, because
t here was not a nonconform ng use for a residence
on the property, but there is no application to
identify any deci si on on t hat i ssue.""
Respondent's Brief 8.

Additionally, at oral argunment the county stated that the

heari ngs of ficer did not deci de  whet her a |awful

3The county identifies no procedure in its conprehensive plan and |and
use regul ations, other than the one which petitioners pursued in this case,
for obtaining a county determi nation regarding the existence of a |awful
nonconform ng use on the subject property.
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nonconform ng residential use exists on the property.
The challenged decision states the following wth
regard to the existence of a nonconform ng residential use

on the subject property:

"The applicant has mintained that he has a
nonconform ng use or a vested right to reestablish
the previous dwelling on the property. This issue
S not subj ect to di sposition under this
application. The Hearings Officer would note,
however, that the record reflects that the
previous use as a dwelling ceased nmany years ago,
and that any nonconformng use would have been
| ost through nonuse or abandonment. The fact that
the property may have been assessed by the County
Assessor as a potenti al homesite IS not
determ native." Record 5.

We believe the challenged order provides alternate
bases for rejecting petitioners' nonconform ng use claim
Initially, t he chal | enged or der states t hat t he
nonconf orm ng use issue "is not subject to disposition under
this application.” However, in the follow ng sentences, the
order determ nes that to the extent there ever was a | awful
nonconform ng residential use of the property, it had been
abandoned or |ost by nonuse. Under these circunstances,
where the issue of the existence of a nonconform ng use was
rai sed, and where the chall enged order states a position on
that i1issue adverse to petitioners, we believe the order
includes a decision on the nerits of the nonconform ng use
i ssue presented.

3. Was t he Nonconfornm ng Use |ssue Correctly Deci ded?

Cl ackamas County Zoning and Devel opnment Ordi nance



(ZDO) 1206. 01 provides:

"A nonconform ng use may be continued although not
in conformty with the regulations for the zone in
which the use is |located. "4

ZDO 1206. 02 provi des:

"I'f a nonconformng use is discontinued for a
period of nore than twelve (12) consecutive
nont hs, the use shall not be resunmed unless the
resumed use conforms with the requirenents of the
ordi nance and other regul ations applicable at the
time of the proposed resunption.">

While it is not clear from the county's order, it
appears the county determned that to the extent there nmay
have been a |awful nonconform ng residential wuse of the
property at one tine, it had | ong since been discontinued or
abandoned. VWile it is also not clear, we believe the
county based that determ nation on ZDO 1206.02. ZDO 1206.02
refers to a loss of an alleged nonconformng use if it is
"di scontinued" for "a period of nmore than twelve nonths."
Consequently, if the record supports a determ nation that

the alleged nonconform ng residential use of the property

4This provision parallels ORS 215.130(5), which provides:

"The | awful use of any building, structure or land at the tine
of the enactnent or amendnent of any zoning ordinance or
regul ati on may be continued. * * *"

5This provision parallels and augments ORS 215.130(7), which provides:

"Any use described in subsection (5) of this section nay not be
resuned after a period of interruption or abandonnent unless
the resunmed use conforms with the requirements of zoning
ordi nances or regulations applicable at the tinme of the
proposed resunption.”



was discontinued under ZDO 1206.02, then the county's
determ nati on that any nonconform ng residential use of the
property had been | ost nust be sustai ned.

It is the nature and extent of the lawful wuse in
exi stence at the tinme the use becanme nonconform ng, which is
the reference point for determ ning the scope of perm ssible

conti nued use. Pol k County v, Martin, 292 O 69, 364 P2d

952 (1981); City of Corvallis v. Benton County, 16 O LUBA

488, 497 (1988); see also Moorefield v. City of Corvallis,

O LUBA ___ (LUBA No. 89-045, Septenber 28, 1989), slip
op 29. The proponent of a nonconform ng use bears the
burden of establishing whether a nonconform ng use has been

lawful |y established. Webber v. Clackamas County, 42 O

App 151, 600 P2d 448, rev den 288 Or 81 (1979).

The GID zoning was inposed on the subject property in
1979. The nature and extent of the prior residential use is
not clear. However, it appears that the structure was used
as the principal dwelling for a relative of petitioners from
1954 until sometinme in the 1960's. Record 14. Petitioners
apparently acquired the subject property fromthat relative
in 1967. W are cited to no evidence in the record
regardi ng what sort of use, if any, was nade of the property
between the tinme petitioners' relative owed the parcel and
petitioners' acquisition of the property. It appears from
the record that no one has used the property as a residence

for any duration si nce petitioners' acqui sition.



Petitioners admt that no one has lived in the structure
since the "1960's" (Record 18). Petitioners do not claim
that during their ownership they attenpted to rent or use
the structure as a principal, secondary, or vacation
residence before, during or at any time since 1979. Thus,
it appears there was no residential use of the property in
exi stence on the date the property was zoned GID.

Under these circunstances, we fail to see how
petitioners could have established that any residential use
of the property existed at the time the GID zoning was
i nposed in 1979 which could have becone nonconformng in the
first place. However, because the county decision is based
on a finding that any |awful nonconform ng residential use
of the property existing at the tinme the GID zoning was
i nposed had been discontinued, we consider whether that
determ nation is correct.

Petitioners argue the residential use of the property
continues to exist in perpetuity, notw thstanding that the
structure on the property is no |onger occupied or
mai ntai ned as a residence, so |long as petitioners establish
that they did not intend to "abandon" the residential use of

the property. Petitioners cite Renken v. Young, 300 Or 352,

711 P2d 954 (1985) and Dober v. Ukase Investnment Co., 139 O

626, 10 P2d 356 (1932), for the principle that a
nonconf or m ng use cannot be abandoned wi t hout a

denonstration that the owner possess an intent to abandon
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t he nonconform ng use.

Regardl ess of what the cases cited by petitioners say
about the elenments required to establish "abandonnent"™ of a
water right, ZDO 1206.02 does not predicate loss of a
nonconf orm ng use on abandonnment.® ZDO 1206. 02 states that
a nonconformng use shall not be resuned if it has been

"di scontinued" for nmore than 12 nonths. It appears that

under ZDO 1026.02, a nonconformng use is lost if not used
for a specified period of time, regardless of any subjective
intent to continue the wuse at sonmetinme in the future.
Ther ef or e, ZDO 1206.02 operates in the nature of a

forfeiture, as described in Renken v. Young supra.’ In any

event, petitioners supply no argunent to establish that the
term "di scontinued" in ZDO 1206.02, is the |egal equivalent
of "abandonment,”™ or that an intent to discontinue a

nonconf or m ng right nmust be est abl i shed bef ore a

6There is no issue raised in this appeal proceeding regarding
consi stency between ZDO 1206.02 and ORS 215.130(7). However, we note that
ORS 215.130(7) states that a nonconformi ng use may not be resuned after a
period of interruption or abandonnent. We interpret the provision of
ZDO 1206.02 regarding loss of a nonconformng use after such use is
"di scontinued" for nore than twelve nonths, to be the period of
interruption of a nonconformng use after which such use may not be
resumed, referred to in ORS 215.130(7). Accordingly, we believe the
county's finding regarding loss of any nonconform ng residential use of
petitioners' property through "abandonnent" is surpl usage.

W& do not read Renken v. Young, supra, to determine that forfeiture by
nonuse is the |legal equivalent of "abandonnent" of a right to use water.
The court nmade it reasonably clear that a statutory provision creating
forfeiture of a water right, where such a water right was not used for a
particular period of time, did not require a denobnstration of an intent to
abandon before such water right could be |ost. See Renken v. Young, 300 O
at 361.

11



nonconform ng use nmay be deenmed to have been "discontinued"
by nonuse for a specified period. Additionally, petitioners
supply no argunent to establish that ZDO 1206.02 or ORS
215.130(7), by allowng a nonconform ng use to be |ost by
di sconti nuance of the use wthout requiring an intent to
abandon, viol ates sone constitutional provision.s?

W, t herefore, concl ude t hat any nonconf orm ng
residential use of petitioners' property was lost if the use
was discontinued for a period of twelve nonths or nore.
ZDO 1206. 02.

To establish that a nonconform ng residential use of
the property has not been discontinued,® petitioners argue
(1) the residential structure was once occupied as a
resi dence before the GID zoning was inposed, (2) the county
tax assessor has continuously assessed the subject property
at true cash value for residential use, and petitioners have
continuously paid the taxes on that assessed val uation, and
(3) petitioners have always intended to construct a
retirement dwelling on the subject property.

VWhile we note there is evidence in the record that

8|t is petitioners' responsibility to establish a basis upon which we
m ght grant relief, and they have not done so here. Deschutes Devel opnent
v. Deschutes County, 5 Or LUBA 218, 220 (1982).

9Petitioners appear to argue only that the alleged nonconforming

residential use of the property has not been "abandoned." However, because
the scope of petitioners argument is not clear, we address whether the
alleged nonconfornming residential use of the property has been

"di sconti nued. "
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petitioners at one tine visited the property to avoid an
adverse possession claim we are cited to no evidence
petitioners stayed on the property during that wvisit,
mai nt ai ned, or stayed in the dwelling at any tinme during
their ownership, or that they had rented, or attenpted to
rent or sell the dwelling to others. Further, there is
undi sputed evidence in the record that the residential
structure on the property is "beyond the point of repair."10
Record 31

We do not believe the fact that the county assessor nmay
have assessed the property at its value as a "residential”
or "buil dable" parcel as petitioners allege is particularly
i nportant. As we discuss below, petitioners apparently
never applied for approval of a forest dwelling, or for any
other kind of a structure on the subject property which is
consistent with the GID zone. Further, petitioners have not
established the basis upon which the assessor has assessed
the parcel, or the factors the assessor considered in making
particular assessnents over the years. Additionally,
neither the fact of a particular kind of an assessnent (if
one had been established) nor that petitioners had paid
taxes on the basis of a particular kind of tax assessnent,
of itself, establishes that petitioners have denonstrated a

nonconform ng residential use of the property which has not

10We note that if an intent to discontinue the alleged nonconformng use
were required, this is strong evidence of such an intent.
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been di scontinued for a period of nore than twelve nonths. 11

ORS 308.235 requires county tax assessors to consider
the zoning of property in determning the true cash val ue
upon which a tax assessnent is based. However, ORS 308. 235
also directs the assessor to consider other factors.1?
Sinmply because a parcel is zoned for resource use does not
establish that a parcel so zoned is not subject to
assessnent as a residential honesite, how that residential
homesite is valued, or the kind of residential use which
forms the basis for the residential honesite valuation. See

ORS 308. 229 (forest honesite valuation); Chapin v. Dept. of

Revenue, 290 Or 931 (1981) (unpartitioned one half acre
parcel of |and underlying farm house, included in a 111 acre

parcel zoned exclusive farmuse, is properly assessed at its

111t is not at all clear that the subject parcel is assessed as a
"residential," as opposed to a resource, parcel as petitioners claim

120RS 308.235(1) provides:

"(1) Taxable real property shall be assessed by a nethod which
takes into consideration:

"(a) The applicable land use plans, including current
zoni ng and ot her gover nirent al | and use
restrictions;

"(b) The inprovenments on the land and in the surroundi ng
country and also the wuse, earning power and
usefulness or privileges attached thereto or
connected therew th; and

"(c) The quality of the soil, and the natural resources
in, on or connected with the land, its conveni ences
to transportation l|ines, public roads or other

| ocal advantage of a simlar or different kind."

14



val ue for residential use notw thstanding that such one half
acre parcel could not lawfully be severed and separately
sold fromthe 111 acre farm.

Further, ORS 308.205 (2) provides:

"If the property 1is subject to governnental
restriction as to use on the assessnent date under
applicable law or regulation, true cash value
shall not be based upon sales that reflect for the
property the value that the property would have if
the use of the property were not subject to the
restriction unless adjustnents in value are nmade
reflecting the value of the restrictions.”

Petitioners do not explain why they believe the assessed
value of the subject property has not been adjusted to
reflect the value of the =subject property considering
restrictions of the GID zone. Absent sone explanation from
petitioners, we will not presune that the assessed val ue of
the subject property was inproperly established, or that
when it was established the assessed value failed to take
into consideration and was not adjusted for the GID zoning
of the subject property.

Additionally, a county assessor is only required to

appraise property once every sSix years. ORS 308. 243.
Petitioners cite nothing establishing when the | ast
appraisal, for taxation purposes was perforned for the
subj ect property. Even if petitioners were correct that

there was a lawful residential use of the subject property
in 1979, and that there was (at least for a period of tine)

a |lawful nonconform ng residential use of the property, in
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vi ew of ORS 308. 243, having a particular assessed val ue does
not establish that a nonconform ng use presently exists on
the property. |If there were a nonconform ng residential use

established on the property at the tinme of assessnent, a

residential tax assessnent could be consistent with that
nonconf or m ng resi denti al use, but there would not
necessarily have been a later assessnent to reflect any
subsequent loss of that right. We cannot tell from the
record whether there was any real residential use of the
property either before or after the last tax assessor's
apprai sal of the property, or when the |ast tax appraisal of
t he property occurred. In short, we do not believe the fact
that petitioners paid taxes on a particular tax assessnent,
in this <case, 1is enough to westablish a right to a
nonconform ng residential use of the property.

Petitioners have not established that either a |awful
nonconform ng residential use existed on the subject
property in 1979, or if it did, that it was not discontinued
for a period in excess of twelve nonths sonetine between
1979 and the present. We believe there is substantial
evidence in the record to support the county's determ nation
that the alleged nonconformng residential wuse of the
subj ect property was discontinued for nore than a year

SECOND ASSI GNVENT OF ERROR

"The public body, Cl ackamas County, has exercised
their right of em nent domain by inverse
condemation by their regulation of land use,

16



w t hout just conpensation to the Iland owner,
constituting a forfeiture. Furt her, t he
"Abandonnment” regul ation, of the county ordi nances
constitutes a taking of property wthout just
conpensation in violation of Amendnent V of the
United States Constitution and Art | Sec. 18 of
the Oregon Constitution.”

Citing Keystone Bitum nous Coal Assn. v. DeBenedictis,

409 US 470 (1986); First Church v. Los Angeles County;

482 US 304 (1986); and Penn Central Transp. Co. v. New York

City, 438 US 104 (1978), petitioners contend that by zoning
the subject property GID instead of applying a residentia

zoni ng designation, the county has unconstitutionally
"taken" their property right to use the subject property
residentially. Petitioners contend the county has "taken"
this alleged right w thout due process of law in violation
of the 14th Amendnment to the United States Constitution.

Petitioners argue the GID zoning has resulted in the |oss of
"all beneficial use" of their property. Petition for Review
6-7. Petitioners <claim that as residentially zoned
property, the subject Jland is assessed "in excess of
$10, 000, " and that as tinmber |and, the value of the property
is "$300 to $500." Petition for Review 7.

The county argues:

"* * * |ongstanding Oregon case |law validates
respondent's zoning ordinance. "Where a zoning
designation allows a |andowner sone substantial
beneficial use of his property, the |andowner is
not deprived of his property nor is his property
taken; such a loss is, if any, damum absque
injuria.'’ Fifth Avenue Corp. V. WAshi ngt on
County, 282 Or 591, 609, 581 P2d 50 (1978). A
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| andowner is not entitled to conpensation just
because the property cannot be used as suitably or
econom cally after a zone change, Joyce v. City of
Portland, 24 Or App 689, 692,546 P2d 1100 (1976),
or because the property would have greater value
or be nore profitably used if zoned otherw se,
Mul t nomah County v. Howell, 9 O App 374, 380,
496 P2d 235 (1972). Thus, neither the fact that
petitioners' property may sell for less as forest
land than as residential land, nor the fact that
respondent allows petitioners to use their |and
for forest production but not for residence, [sic]
make respondent's CGeneral Tinber District zoning a
conpensabl e taking." Respondent's Brief 8-9.

There are several different uses which are permtted
or permtted subject to review, in the GID zone.13
Petitioners conplain they have been denied one category of
use, a nonforest dwelling.?4 As far as we can tell,
petitioners have maude no effort to apply for, or to
establish, any of the other uses authorized under the ZDO in
the GID zone. Simlarly, petitioners have not denonstrated
the value of the subject property if one of those uses could

be established, and we have no reason to believe that none

137DO 404. 03 specifies the followi ng classes of uses which are permtted
in the GID zone: tinber production and mlling; "[c]lurrent enploynment of

| and for general farmuses * * *;" "[plublic and private conservati on areas
and structures for the conservation of water soil open space forest or
wildlife resources;"” "[c]onstruction of roads and bridges and the quarrying
and processing of rock and forest managenment purposes;” "[a]ccessory
bui | di ngs and uses customarily incidental to any of the uses listed as a
principal use permitted in subsection 404.03;" and "[p]roduce stands
*ok ok ZDO 404.04 states that the following classes of wuses are

authorized in the GID zone subject to review dwel lings in conjunction
with a principal use and hone occupati ons.

14The correctness of the county's denial of the proposed nonforest
dwel ling is reviewed under the first assignnent of error considered bel ow
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of those uses could be established on the property, based on
this record. Additionally, as we have explained above,
petitioner has not shown the county tax assessnent of the
property reflects a valuation of the property inconsistent
with other potential uses of the property under the GID
zone, including residential uses.

We agree with the county that petitioners have not
established their property has been "taken" wthout due
process, within the neaning of the 14th anmendnent to the
United States Constitution.15

The second assi gnnment of error is denied.

FI RST ASSI GNMENT OF ERROR

"The land use hearings officer did not properly
apply the facts to this case when he determ ned
that the petitioners did not neet the criteria set
out in Clackamas County zoning and devel opnment
ordi nance Subsections 404.05(A) (1), (3), (4) and
(5)."

Cl ackamas County Zoning and Devel opnment Ordi nance

(ZDO) 404.05(A) (1), (3) and (4) provide:

"Est abl i shment of single-famly dwel i ng
structures not provided in conjunction with a
principal wuse shall be subject to review and

approval by the planning director subject to the
provi sions of [ZDOQ 1305.02. Approval shall not
be granted unless the planning director finds that

15petitioners also argue that the county's decision is a taking of their
"vested right" to reestablish a nonconfornmng residential use of the
property. However, under our discussion of prelimnary issues above, we
deternmined that petitioners had no nonconform ng residential use right.
Accordingly, we do not believe petitioners have established there has been
any "taking" of such a right.

19



t he proposed nonforest use neets all the foll ow ng
criteria:

"1l. Is conpatible with forest uses described in
[ZDO] 404.03 and Goal 4 of the Statew de
Pl anni ng Goal s and Gui del i nes.

"k X * * *

"3. Does not materially alter the stability of
the overall |and use pattern of the area.

"4, |s situated upon generally wunsuitable |and
for the production of farm and forest
products, considering the terrain, adverse

soi l or land conditions, drai nage and
floodi ng, vegetation, location and size of
the tract.”

In denying an application, the county need only adopt
findi ngs denonstrating that one or nore approval standards

are not net. Douglas v. Miltnomah County, O LUBA

(LUBA No. 89-086, January 12, 1990), slip op 16; Garre V.
Cl ackamas County, O LUBA _ (LUBA No. 89-131, February

27, 1989), aff'd without opinion, 102 O App 123 (1990).

Accordingly, we need only determ ne that one of the county's
bases for denial of the nonforest dwelling is adequate.

The challenged order contains the follow ng findings
regarding the suitability of the subject parcel for forest

uses:

"* * * This property does suffer from terrain
characteristics which limt its suitability for
t he production of farm products, but not forest
products. The slopes on the property shown on the
site plan would restrict agricultural production

There is no information, however, that those
sl opes limt its suitability for f orest
pr oducti on.
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"The soils on the property are suitable for the
production of forest pr oducts. The record
establishes that the primary soil found on the
property is Saum silt | oam The Douglas Fir site
index is 2, considered to be highly suitable for
t he production of tinber.

"The property is bisected by a year-around stream
This drainage characteristic is a limting factor
because of the constraints it would inpose on sone
forest managenent practi ces, such as aerial
sprayi ng, and constraints of the Forest Practices
Act on harvesting in the imediate vicinity of a
stream

"The | ocation  of the property I nposes no
[imtation on its suitability for forest
production. The property is located in an area of
|arge parcels primarily in farm and forest use,
and is located imediately adjacent to properties
which could utilize the subject property in their
forest production activities.

"The size of the property is a Ilimting
characteristic. One acre is not l|large enough to
be managed separately for forest production

However, the property can be conbined wth
adj acent property, also suitable for f orest
production, and incorporated into the managenent
pl an of the |arger parcel.

"The vegetation on the property does limt its
suitability. The record reflects that t he
property is wooded but primarily wth alder and
sone brush. The property would have to be cl eared
bef ore pl anti ng to Dougl as Fir, i ncurring
addi ti onal expense.

"I'n summary, there are characteristics of the

property which |imt its suitability for the
producti on of f or est product s, but t hose
characteristics, ei t her i ndi vi dual |y, or in

conbi nation, are not sufficient to cause the
property to be generally wunsuitable for the
production of forest products. Because of the
good soils and the availability of conbining this
property with a larger parcel for the production



of forest products, the property is found to be
generally suitable for the production of forest
pr oduct s.

"This criterion is not met." Record 3-4.

Petitioners argue the county's findings are inadequate
to establish the subject parcel 1is suitable for the
production of farm crops and |I|ivestock. 16 Petitioners
contend the chall enged decision recognizes the subject one
acre parcel, standing alone is generally unsuitable for the
producti on of farm and forest products.1?” Petitioners state
the chall enged order only recogni zes the general suitability
of the subject property for the production of forest
products if the property is conbined with other |and.
Petitioners suggest that if the subject parcel is too snal
to be managed for the production of forest products on its
own, then there is nothing which requires the parcel be
conbined with other land in order to be managed for the

producti on of forest products. Petitioners argue:

16/t is not «clear whether petitioners are also challenging the
evidentiary support for the county's findings that there is other nearby
| and managed for the production of forest products, with which the subject
parcel could be conbi ned. W note that there is substantial evidence in
the whole record to support these findings, in that a |unber conpany owns
land directly to the south and southeast of petitioners' property, and the
nei ghboring Marshall and Rhinevalt properties are, at least in part,
managed ti mber.

171t is undisputed that the subject parcel was used for pig foraging,
and that surrounding properties are nanaged for farm uses. Wil e not
chal l enged, we question the county's determ nation that the subject parce
is generally unsuitable for the production of farm products. See Stefan v.
Yamhi || County, O LUBA ___ (LUBA No.89-118, February 16, 1990).
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"The fact [that the subject ©parcel] can be
conbined wth adjoining property for forest
production clearly overlooks the fact that the
appl i cant and present owner of the one acre parcel
does not desire to acquire additional property.”
Petition for Review 5.

Both this Board and the Court of Appeals have
interpreted approval st andar ds nearly I denti cal to

ZDO 404.05(A)(4). Specifically, in Rutherford v. Arnstrong,

31 O App 1319, 572 P2d 1331 (1977), the Court of Appeals
interpreted statutory |anguage requiring that nonfarm
dwel I ings be | ocated on | ands which are generally unsuitable
for the production of farm crops and |ivestock. The

statutory |anguage at issue in Rutherford, ORS 215.213(3),

is nearly identical to the |anguage of ZDO 404.05(A)(4).18
The only difference between the statutory |[|anguage

interpreted in Rutherford and ZDO 404.05(A)(4), 1is that

ZDO 404.05(A)(4) provides that prior to the approval of a
nonforest dwelling the county is required to determ ne
whet her the subject land is generally unsuitable for the

production of farm and forest products. The Court of

Appeal s st at ed:

"[t]he fact that the property cannot be farned as
an economcally self-sufficient unit is irrelevant

18At issue in Rutherford, was ORS 215.213(3), which at that tinme
provided in relevant part:

"[ The proposed nonfarm dwelling i]s situated upon generally
unsui table | and for the production of farmcrops and |ivestock
considering the terrain, adverse soil or land conditions,
drai nage and fl oodi ng, vegetation and size of the tract * * * "
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if it is otherwise suitable to produce farm crops
and livestock." Rutherford, 31 Or App at 1327.

See also Stefan v. Yanmhill County, supra.

Petitioners do not dispute the county's findings that
the land itself, conposed of Douglas Fir Class Il soils, and
adj acent to | and managed for forest production, is suitable
for the production of forest products within the neaning of
ZDO 404.05(A) (4). Petitioners argue only that they do not
wish to conbine the subject parcel with another parcel to
produce forest products, and do not believe the county's
finding that the subject property is not generally
unsuitable for the production of forest products s
reasonabl e under these circunstances.

As we understand it, the county's order states the
limtations on the property's capacity for the production of
forest products could be overcone if the parcel is conbined
with other Iland and managed for forest production so
conbi ned. Additionally, the county's findings indicate that
there is | and managed for forest production reasonably close
to the subject parcel. We conclude that the county's
findi ngs illustrate a correct I nterpretation of
ZDO 404.05(A)(4), and are supported by substantial evidence
in the whole record. The county did not err in determ ning
the subject parcel is not generally wunsuitable for the
producti on of forest products.

Because we determne one of the county's bases for

denial of a nonforest dwelling is adequate, we need not
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review petitioners' other subassignnents of error regarding
the adequacy and evidentiary support for the other
justifications for the county's denial.

The first assignnment of error is denied.

THI RD ASSI GNMENT OF ERROR

"The 'Notice' requirement of the ordinance to
rezone the property by the governing body is not
sufficient to provide the |and owner due process
under the Fifth and Fourteenth Anendnments of the
United States Constitution.

"The 'Notice' requirenment of the governing body's
pl anning and zoning changes also violates the
Fourteenth Amendnent, the equal protection clause
and Art 1 Section 20 of the Oregon Constitution."

In this assignnent of error, petitioners challenge the
1979 zone change of their property. The subject of this
appeal, however, is the county's My 21, 1990 decision
applying the zZDO, and not the ZDO itself. The notice of
intent to appeal does not identify the 1979 zone change as
the subject of the appeal. No appeal was filed within 21
days of the adoption of the 1979 zone change. City of
Corvallis v. Benton County, 16 Or LUBA at 492-493 (1988).

Consequently, we do not believe the adoption of the county
pl an and ZDO provisions establishing the GID zoning of the
subj ect property is properly before us in this appeal
pr oceedi ng.

However, even if it were appropriate for petitioners to
chal l enge the 1979 zone change in this appeal proceeding, we

note that petitioners' only contention is that the published
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notice of the 1979 zone change of the property to GID, is
i nadequat e.

As far as we can tell, the GID zoning was inposed on
t he subject property in a legislative rezoning proceeding,
and petitioners do not contend otherwise. There is nothing
unconstitutional about providing only published notice of

| egi sl ative rezoning. See Allison v. Washington County, 24

O App 571, 575, 548 P2d 188 1975). 19
The third assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

"The County of Clackams is estopped to deny the
| and owner the right to the nonconform ng use for
a building site because they have been taxing the
property on the basis that it is a |egal buildable
| ot of record.”

Petitioners assune because the county tax assessor has
ascribed a particular value to the subject property and has
been collecting taxes based on that value, that value nust
be attributable to the parcel being a "residential building
site." Petition for Review 11-12. Petitioners contend that

because the tax assessor allegedly assessed the property in

19We note that ORS 215.503 provides a requirenment for individual witten
notice of proposed |egislative rezoning. However, ORS 215.508 states that
such individual witten notice is not required for proposed |egislative
rezoning where there is no county charter provision which requires such
notice, and where the Departnent of Land Conservation and Devel opnent
(DCLD) does not mmke funds available for such notice. Petitioners provide
no argunent regarding these statutory provisions. W are cited to no
Cl ackamas County charter provision requiring individual witten notice of
| egi sl ative rezoning, and petitioners have not argued that DLCD funds were
avail abl e for provision of such notice.
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this way, the county is estopped from contending that a
nonf orest dwelling may not be established.

In Coos County v. State O Oregon, 303 Or 173, 180-181,

743 P2d 1348 (1987) (Coos County), the Supreme Court stated

the following with regard to the doctrine of equitable
est oppel agai nst a governnental body:

""This doctrine of equitable estoppel or estoppel
in pais is that a person may be precluded by his
act or conduct, or silence when it was his duty to
speak, from asserting a right which he otherw se
woul d have had.'

"The el enents of equitable estoppel [are]:

""To constitute estoppel by conduct
t here nmust (1) be a fal se
representation; (2) it nmust be nade wth
know edge of the facts, (3) the other
party nmust have been ignorant of the
truth; (4) it nust have been nmade with
the intention that it should be acted
upon by the other party; (5) the other
party nmust have been induced to act upon
it

"Courts generally have hel d t hat t he
m srepresentati on nust be one of existing materi al
fact, and not of intention, nor my it be a
conclusion from facts or conclusions of law * * *
The party seeking estoppel mnust denonstrate not
only reliance, but a right to rely wupon the
representation of the estopped party. * * *
Reliance is not justified where a party has
know edge to the contrary of the fact or
representation allegedly relied wupon. * * *"
(Citations onmtted.)

As we stated in our discussion of the prelinmnary
nonconform ng use issues, the county tax assessment is

presuned to be based upon proper consideration and
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adj ust ment of the value of the property with its GID zoni ng,
as well as other factors. Even if petitioners are correct
that the assessnent of the property shows the assessor
believes a residence could be placed upon the parcel, that
is not a determ nation by the assessor which is necessarily
at odds with the county's determnation in this case, that a
nonforest dwelling can not be allowed on the subject
property. 20 W fail to see how the assessnment of the
property over the years constituted a "fal se representation”
by the assessor as required under the first elenment of the

Coos County anal ysis stated above.

If petitioners believe that the assessor has not
properly adjusted and considered the restrictions of the GID
zone, their remedy is with the county board of equalization
and not with this Board. ORS 305.275.

The fourth assignment of error is denied.

The county's decision is affirmed.

20For exanple, a forest or a farmdwelling is authorized, under certain
conditions, in the GID zone. We express no opinion on whether a farm or
forest dwelling could be approved on the subject parcel.
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