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RONALD AXON,
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Respondent , AND ORDER
and
RAI NTREE DEVELOPMENT COVPANY,
| nt ervenor - Respondent . )

Appeal from City of Lake Oswego.

Barry L. Adanson, Lake Oswego, filed the petition for
review and argued on behal f of petitioner.

John H. Hamond, Jr., West Linn, filed a response brief
and argued on behalf of respondent. Wth himon the brief
was Hut chi son, Hammond, Wal sh, Herndon & Darli ng.

Jeff Bachrach, Portland, filed a response brief and
argued on behal f of intervenor-respondent. Wth himon the
brief was O Donnell, Ram's, Crew & Corrigan

HOLSTUN, Referee; SHERTON, Chief Referee; KELLI NGTON,
Referee, participated in the decision.

AFFI RMED 10/ 15/ 90
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Hol stun.
NATURE OF THE DECI SI ON

Petitioner appeals a city decision which grants
approval for Pfeifer Farns, a 46 |ot planned devel opnent,
and approves several nodifications to the Residential High
Density (R-5) zone requirenents for Pfeifer Farns.

MOTI ON TO | NTERVENE

Rai ntree Devel opnent Conpany noves to intervene on the
side of respondent in this proceeding. There is no
objection to the notion, and it is allowed.

FACTS

The subject property includes 13.10 acres. The current
R-5 zoning would permt a maxinmm of 92 |ots. Fol | ow ng
heari ngs to consider t he pr oposed 46 | ot pl anned
devel opnent, the Lake Oswego Devel opnent Revi ew Board ( DRB)
initially reached an oral decision to deny the proposal
based on a determnation that the elenentary school that
would serve the proposed devel opnent | acked adequate
capacity. However, before a witten decision was adopted by
the DRB, the city council issued a nmenorandum explaining its
interpretation of Lake Oswego Conprehensive Plan (plan)
provi sions concerning school capacity and review of
i ndi vi dual devel opnent proposals.

Foll ow ng receipt of the city council's nmenorandum the
DRB conducted additional public hearings, concluded that

Pfeifer Farnms net all applicable approval standards and



approved the application. In reaching its decision to
approve Pfeifer Farnms the DRB found that adequate school
capacity existed and would exist in the future to serve the
devel opnent. The DRB's finding of adequate school capacity
was based in large part upon a July 5, 1989 nenorandum from
Bill Korach, the superintendent of the Lake Oswego School
District.

The DRB's decision was appealed to the city council,
which affirmed the DRB' s deci sion. In affirmng the DRB's
decision the city council adopted findings stating that

applicable plan policies do not require that an applicant

for devel opnent approval denonstrate adequate school
capacity exists to serve the proposed devel opnent. In the
alternative, the city council found that even if such a

denmonstration is required under the plan, adequate school
capacity exists to serve Pfeifer Farns. This appeal
fol | owed.

FI RST ASSI GNMENT OF ERROR

"The city erred in concluding that the specific
policies in the plan are nerely advisory and not
regul atory."

SECOND ASSI GNMVENT OF ERROR

"The ~city erred in concluding that no plan
provi sions pertaining to 'public facilities" or
"public services' require an assessnent of the
adequacy of school facilities in the context of a
quasi -j udi ci al hearing."

The devel opnent approval at issue in this appeal nust

conply with applicable provisions of the city's acknow edged
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conprehensive plan and |and use regulations. ORS
197.175(2)(d); 197.835(6). Duri ng proceedings before the
city council, petitioner cited twelve general and specific
plan policies which he <contends are violated by the
proposal, because, petitioner alleged, there is inadequate
school capacity to serve the proposed devel opnent.

The city first contends that none of the plan policies
cited by petitioner, nor any other plan policies, require
t hat an applicant for devel opnent approval denpnstrate that
adequate school capacity exists to serve the proposed
devel opnent or that an applicant pay for such capacity as a
condition of approval if such capacity is |acking. I n
reaching this conclusion, the city explains that in its view
only the general policies in the plan are "regulatory," in
the sense that they establish approval criteria potentially
applicabl e to i ndi vi dual devel opnent applications.?

According to the city, specific policies are nerely advisory

1The plan is divided into twelve policy elements, many of which are
further divided into sub-elenents. For each of these plan elenments and
sub-el enents the plan states "objectives." The plan explains:

"The adopted plan <contains OBJECTIVES, which are short
statenents of the purpose of the policies, GENERAL POLIClES,
which are the mmjor nethods of achieving objectives, SPECIFIC
POLICIES, which are nore detailed steps to carry out Genera

Policies, and MAPS, which show the |ocation and type of [|and
uses and public facilities.

"I'n addition, STRATEG ES to carry out the Specific Policies are
contained in the second volume [of the plan]. Strategies are
not adopted as policies, rather, they are intended to provide
speci fic suggestions to be used as practical and feasible."
(Capitalization in original). Plan at v.



and are not mandatory approval «criteria applicable to
i ndi vi dual devel opnent approvals. The city goes on to offer
reasons why even if the cited general and specific plan
policies are potentially applicable as approval standards
for i ndi vi dual devel opnent approval applications, it
bel i eves none of the general or specific plan policies cited
by petitioners apply or inpose the type of obligation
concer ni ng adequacy of schools that petitioner contends nust
be satisfied.

Before <considering the specific and general pl an
policies cited by petitioner, we first consider the city's
interpretation that no specific plan policies inpose

regul atory or mandatory approval standards.

A. Specific Policies as Mandatory Approval Standards

The city explains in its findings that for many years
it has interpreted the plan as inposing regulatory
requi renments on individual devel opnent proposals only
t hrough its general policies. See n 1, supra. The city
goes on to explain that this view of the plan is consistent
with the statutory definition of "conprehensive plan" at ORS
197.015(5), which provides, in part, that a conprehensive
plan is "a generalized * * * policy statement of the
governing body of a |ocal governnent * * *_" The city
contends in its decision that the plan's specific policies
are too detailed to be the "generalized policy statenments”

envi sioned by the definition of conprehensive plan in ORS



197.015(5). Finally, the city points out that the statutory
definitions of "Goal s" and "Gui delines"” explicitly recognize
the distinction the city applies to the general and specific
policies of its plan.2

The city explains that wunder its interpretation and
application of its plan general and specific policies, a
specific devel opnment project nust conply with applicable
general policies but my be inconsistent with a specific
policy adopted to inplenent an applicable general policy.
The city explains that such a devel opnent application could
be approved, as long as an explanation is provided show ng
"why, notw thstanding that inconsistency with the specific
policy, the [proposed devel opnent] is nonethel ess consi stent
with the applicable general policy." Record 7.

The city is correct that the statutory definitions of
"CGoal s" and "Guidelines" recognize a distinction between

mandat ory and advisory planning neasures. See Downt own

Community Assoc. v. City of Portland 80 Or App 336, 722 P2d

1258, rev den 302 O 86 (1986). A simlar distinction is
recognized in conprehensive plans, and this Board is
frequently called upon to determ ne whether a conprehensive
plan provision is a mandatory approval criterion or nerely

an advisory statenent. See Bennett v. City of Dallas, 96 O

2The statewide planning goals are defined as "mandatory statew de
pl anni ng standards,” while planning "guidelines" are advisory and are only
"suggest ed approaches." ORS 197.015(8) and (9).
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App 645, 773 P2d 1340 (1989); Pardee v. City of Astoria,

O LUBA __ (LUBA Nos. 88-049, 88-050, 88-051, Decenber 14,
1988); MCoy v. Tillamok County, 14 O LUBA 108, 118

(1986). Further, even if a plan provision is a mandatory
approval standard, it may not apply to all types of |and use
deci si ons. For exanple, sonme plan policies nmay be directed
solely to the local governnent's ongoing plan or |and use
regul ati on adoption and anendnent actions and not i ndi vi dual

permt decisions. Stotter v. City of Eugene, O LUBA

___ (LUBA No. 89-037, October 10, 1989), slip op 41-43.

We have no dispute with the city's understanding that a
conprehensive plan may include both regul atory/ mandatory
provi si ons and provisions that are nerely advisory and which
are not to be applied as approval standards. However, we do
not agree with the city that its plan nakes a distinction
bet ween general policies and specific policies on this
basi s. To the contrary, the city's plan makes that
di stinction between "strategies" and "policies" and makes no
such distinction between general and specific policies. See
n 1, supra.

If the city wishes to nake all plan specific policies
nonregul atory or advisory, it nmust anend the plan to state
t hat position. There is no support in the plan for the
city's interpretation that no specific policies are
regul atory standards potentially applicable to individual

devel opnent proposals. Of course this does not nean that



all specific policies are regulatory standards. It sinply
means that a determnation nust be made for each relevant
specific policy, based on the |anguage and context of that

specific policy. Bennett v. City of Dallas, supra.

B. Plan Policies Cited by Petitioner

1. Ur ban Service Boundary Specific Policy 4

The plan includes four general policies under the Urban

Service Boundary Policies section of the plan. Gener al
Policy I'll provides as foll ows:
"The City wll manage and phase urban growth

within the Urban Services Boundary, with a | ogical
pl anned extension of basic services:

"To establish priorities for the phased

extension of services, the City will identify
areas within the Urban Services Boundary as
fol | ows:

"(1) Lands suitable for near future
devel opnent. (| MMEDI ATE GROWIH)

"(2) Lands in long range growh areas.
( FUTURE URBANI ZABLE) .

"The city wi || schedul e public
facilities t hr ough a capi t al
i nprovenents program and financing

plan.” Plan 15.
The plan includes six specific policies to carry out General
Policy I'll. Specific Policy 4 provides:

"New devel opnent shall be served by an urban |eve
of service of the follow ng:

"a. Water

"b. Sanitary sewer



c. Adequate streets, including collectors
"d. Transportation facilities

"e. Open space and trails, as per Open Space
El ement

"f. City police protection
"g. City fire protection

"h. Parks and recreation facilities, as per
Par ks and Recreation El enent

I . Adequat e drai nage
j. Schools * * *

"Services shall be available or commtted prior to
approval of devel opnent. Such facilities or
services may be provided concurrently wth the
| and devel opnent for which they are necessary if
part of an adopted annual capital budget at the
time of approval of the developnent, or if
provi ded by the devel oper with adequate provisions
assuring conpletion, such as performance bonds."
(Enphasi s added.) Plan 15.

Respondent contends that Urban Services Boundary
Specific Policy 4 is inconsistent wth Urban Services
Boundary General Policy 11l because the |ast paragraph of
the specific policy is "much too specific for reasonable
application.”™ Record 17. Respondent contends that because
t he general policy does not require that school capacity be
"available or commtted prior to approval of devel opnment,”
Ur ban Services Boundary Specific Policy 4 may not be applied
to inmpose that requi r enment and " nust be considered
superseded.” Record 19.

In reaching this conclusion the city explains in its



decision that for some facilities, such as transportation,
wat er, sewerage and drainage, it is logical to require that
t he required facilities be avai |l abl e or provi ded
concurrently with devel opnent. However, the city explains
that other public facilities, such as schools, police and
fire services, are responsive and are logically provided
after the devel opnent that justifies such facilities.

The possible logic of the city's distinction between
the required timng of different types of public facilities

notw t hst andi ng, Urban Services Boundary Specific Policy 4

is quite clear. It requires that "schools" be "avail able or
commtted prior to devel opnent." (Enphasis added.) W have

already rejected the city's position that no specific
policies are regulatory standards applicable to individual
devel opnent proposals, and we conclude Urban Services
Boundary Specific Policy 4 is such a mandatory approval
st andar d. Its terns and context perm t no ot her

interpretation. Bennett v. City of Dallas, supra.

If the city does not wish to require that an urban
| evel of schools or certain other services be "avail able or
commtted prior to approval of developnent,” it may anend
its plan to provide otherw se, provided it does so
consistently wth Statewide Planning Goal 11  (Public
Facilities and Services). ORS 197.175(2)(a). Havi ng
included that requirenent in its conprehensive plan, the

city may not ignore it. See Sunburst 11 Honmeowners AssocC.
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V. City of West Linn, O LUBA ___ (LUBA No. 88-092,

January 26, 1989).

2. The Remaining General and Specific Plan
Poli ci es
| npact Managenent Policy General Policy 11, Specific

Policy 6 sinply requires that the city "[e]ncourage the Lake
Oswego School District to provide specific information on
school capacity to be taken into consideration in
devel opnent review." There is no dispute anong the parties
that the city was provided extensive information by the
school district and considered that information in reaching
its decision.

The remaining general and specific policies cited by
petitioners, with one exception, add nothing of substance to
the requirenment of Urban Service Boundary General Policy
11, Specific Policy 4, which we have already determned is
applicable to the chall enged decision. Several of the cited
policies state that where public facilities or services are
i nadequate to serve proposed developnent, the city nmay
nevert hel ess approve the request if the devel oper agrees to
pay the cost of expanding those public facilities or

services. 3

3Pl an | npact Managenent Policy V, Specific Policy 3 is representative of
the policies petitioner cites, and it provides in part:

"The city will:

"x % % * %
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The city explains in its findings that it does not
interpret its plan policies to require that devel opers pay
the cost of increased public facilities and services where
t hose public facilities and services are not provided by the
city. Because schools are planned, funded and constructed
by the Lake Oswego School District, not the City of Lake
Oswego, the city found the cited plan policies did not
require the developer to pay the cost of school facilities
that mght ultimtely be necessary for students from Pfeifer
Farms. We agree with that interpretation of the cited plan
pol i ci es.

In sunmary, we agree wth petitioner that the city
erroneously determned that none of its specific policies
are mandatory approval standards. This requires that we
sustain the first assignnment of error. W also sustain the
portion of petitioner's second assignnment of error alleging
that the city erroneously determ ned that Urban Service
Boundary General Policy IIl, Specific Policy 4 is not an
appl i cabl e approval criterion.

However, although the city found that Urban Service
Boundary General Policy |IIl, Specific Policy 4 does not

require the city to determne that an urban | evel of school

"(3) Prohibit land uses or intensities which tax or exceed the
normal capacity of public services except in instances

where the developer pays all costs of provi di ng
additional required capacity, subject to City Counci
approval . "

12



service to serve Pfeifer Farns is available or commtted,
the city also found, in the alternative, that Pfeifer Farns
conplies with Urban Service Boundary General Policy 111,
Specific Policy 4. Therefore, although we sustain the first
assignnment of error and part of the second assignnent of
error, they provide no basis for reversal or remand, if the
city's determ nation of conpliance wth Urban Service
Boundary General Policy 111, Specific Policy 4 is adequate.
We consider the adequacy of the city's determnation of
conpliance with Urban Service Boundary General Policy 111
Specific Policy 4 bel ow.

THI RD ASSI GNVENT OF ERROR

"The city erred in restricting its analysis of
school capacity to a district-w de analysis.™

FOURTH ASSI GNVENT OF ERROR

"The city's decision does not contain adequate
findings as to each applicable specific and
general policy wunder the plan, nor does the
decision <contain adequate findings as to the
school district's own criteria.”

FI FTH ASSI GNVENT OF ERROR

"The city erred in refusing to consider the
i npacts of the Pfeifer Farns devel opment on schoo
capacity, and it erred further by not rendering
adequat e findi ngs concerni ng Pfeifer Far ns'
i npact . "

Al t hough petitioner's assignments of error do not
appear to include an evidentiary challenge, the city's
findings rely heavily on the July 5, 1989 Lake Oswego School

District Superintendent's menor andum  and I ncor porate

13



reasoning fromthe nmenorandum Vhile the nenorandum i s npst
properly viewed as evidentiary support for the city's
findings, the distinction between findings and evidence is
not always easy to mke in this case. Therefore, in
resolving these assignnents of error we address both the
city's findings and the July 5, 1989 nenorandum that
provi des both reasoning and evidentiary support for those
findings. Below, we reviewthe city's findings and the July
5, 1989 nenorandum upon which the <city relied before

addressing petitioners specific challenges.

A. The City's Findings

The parties do not dispute that the Lake Oswego Schoo
District, if it is viewed on a systemwde basis, has
adequate el enmentary and secondary school capacity. However
at | east one elenentary school in the northern part of the
city, Lake G ove Elenmentary School, exceeds its idea
capacity. Petitioner disputes whether the city adequately
denonstrates that an urban level of service of elenmentary
schools is available or commtted at Uplands Elenmentary
School, the elenmentary school that will serve Pfeifer Farms.

The city found that Urban Services Boundary General
Policy Ill, Specific Policy 4, when viewed with the other
policies cited by petitioner, effectively requires the city

to find:

"(1) The City and school district have |ogical
plans for providing an acceptable [i.e.
ur ban] | evel of school facilities and

14



servi ces;

"(2) Those plans are <capable of accommodating
present demand and anticipate future demand;
and

"(3) The anticipated inpacts of the individual
devel opnent have been accounted for and/or
can be accommdated by the plans.” Recor d
20- 21.

The city found that the inpact from Pfeifer Farms on
Upl ands El enentary School would be "negligible" and that the
school district had demonstrated that in both the short and
long term it was prepared to provide the required "urban"
| evel of service for elenentary school students at Uplands
El ementary School .4 Record 28.

Al t hough the plan does not define "urban |[|evel of
service," the city accepted the explanation offered in the
superintendent's July 5, 1989 nenorandum of what constitutes
an "urban" level of schools. The city's findings, which
guote with approval portions of the superintendent's
expl anation, are as follows:

"* * * The school district has determ ned that it

is '"responsible for providing physical facilities

whi ch are appropriate to instructional and support
program activities.' Coupled with that goal, the

4The record shows that it is estimated that Pfeifer Farns will generate
a total of approximately 19 elenmentary school students. It is estimted
that approximtely 11 el enentary school students could be anticipated from
Pfeifer Farns as early as Decenmber 1990. However, as respondent and
i ntervenor point out, the expectation of 11 students as soon as Decenber
1990 was based on an assunption that 28 hones would be constructed by
Decenmber 1990. By virtue of this appeal, the first hones wll not be
constructed by that date.
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school di strict IS commtted to provi di ng

"essentially the same instructional program
equi pnment, supplies, facilities and transportation
for all children of conparable grade |evels. One

of our nost fundamental commtnents is that the
school district nust provide the opportunity for
all students within the district to receive the
sane quality of education.’ To inplenment those
goal s and thereby maintain an acceptable |evel of
service, the district has established certain
statistical targets for its teacher/student ratio
and classroom and school sizes. For exanple, the
school district seeks to mai nt ai n a 1:23
t eacher/student rati o, classroom sizes of 28
students, and elenentary school sizes of 350 to
500 students. It is recognized that these are
targets to strive for, but they are not mandatory
st andar ds. The evidence shows that despite going
above sone of these target levels, the district
nonetheless has mintained its standards for
provi di ng acceptable | evels of school services and
facilities. (Enphasis added.) Record 21.

The portion of the superintendent's July 5, 1989
menor andum quoted in the city's findings above, states five
consi derations the school district applies in providing an

urban | evel service for elementary schools in Lake Oswego. >

5The five considerations discussed in the superintendent's menorandum
are as foll ows:

"1 FACI LI TI ES APPROPRI ATE TO PROGRAM

"x % % * %

"2. EQUAL OPPORTUNI TY

"x % % * %

"3. TEACHER- STUDENT RATI O
"k % * * %
"4, ELEMENTARY SCHOOL Sl ZE

16



The July 5, 1989 nenorandum explains that under the
"Equal Opportunity" consideration, the school district is

commtted to provide the opportunity for all students
within the district to receive the sane quality of
education. Under the "Teacher-Student Ratio" consideration,
the school district establishes a 1:23 teacher student ratio
as desirable and usually provides an instructional aide when
class size reaches 28 students. Under the "Elenentary
School Size" consideration, the district has established a
range of 350 to 500 students as the ideal elenentary school
Si ze. Fi nal |y, under t he "Nei ghbor hood School s"

consi deration, the nmenmorandum explains that the district

attenpts to maintain nei ghborhood schools, so that

"no student walks or is transported past one
school to attend another * * * however, when the
nei ghbor hood school concept <conflicts wth the
concept of equal educational opportunity, the
district * * * give[s] priority to providing
"essentially the sanme instructional program* * *
for all children of conparable grade |evels."'"
Record 1023

The city found that the school district has plans to

assure that Uplands Elenentary School wll provide an
adequate level of service in the short term The city
f ound:

"x % % * %

"5, NEI GHBORHOOD SCHOOLS
A ok % % <" Record 1022-1023.
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"The evi dence denpbnstrates that the solutions wll
be in place for the 1989-90 and 1990-91 school

years and that they will be an effective mechani sm
for providing adequate |evels of school services
at all el ementary school s, including * * *

Upl ands."” Record 23.

The July 5, 1989 nenorandum states that Upl ands
El ementary has 19 regular classroons and 4 portable
classroons for an ideal capacity of 575. The fall 1989
projected enrollment was 545 students, or 30 students |ess
than the ideal capacity. Respondent points out that
al though the superintendent testified on July 5, 1989 that
expected enrollnment increases at Uplands Elenentary would
push enrol | ment beyond acceptable |evels by the 90-91 school
year, an additional two portable classroons were approved on
Oct ober 16, 1989 raising the ideal capacity to 611.
Respondent and intervenor-respondent (respondents) contend
Upl ands is therefore capable of accommdating the nunber of

students expected from Pfeifer Farns w thout bussing.®

6The superintendent testified that if enrollnment at Uplands were to
exceed acceptable levels, students would be bussed to an adjoining school
Wi th excess capacity.

"Because enrollnents at Lake G ove and Uplands Elenentary
Schools are projected to be beyond acceptable limts for the
'90-'91 school year, * * * the district will then have no
choice but to use those facilities which are available in order
to provide equal educational opportunities to all the children
within the district. For exanple, the bussing of Lake G ove
and Upl ands students to Halinan on a tenporary basis would be
consi dered highly undesirable. I won't get standing ovations
when | go out and talk to the comunity about it. But * * *
if enrollnment growth continues as projected, we wll have to
use our available space and that's where our avail able space
will be. The district wll nake whatever adjustnments are

18



Even if bussing were required at Uplands El enentary in
the short term the July 5, 1989 nmenorandum makes it clear
that the school district views bussing of students from
overcrowded schools to utilize wunused classroom space in
ot her schools and boundary changes to shift school
popul ations as options it wll i npl ement to nmaintain
educational equality and maintain urban |evels of school
servi ce. Al though it is less clear in the July 5, 1989
menor andum we al so understand the superintendent to take
the position that it is quality and equality of educati onal
service that is critical in providing an urban |evel of
service, and where students nust be bussed they do not
thereby fail to receive an urban |evel of service. In the
enphasi zed portion of the above quoted city findings, the
city council enbraces this view

Addressing |l onger term concerns regardi ng enroll nent at
Upl ands Elenentary, the city found that passage of a school
district facility inprovenent bond neasure in Novenmber 1989
wi || provide assurance that "school services wll be
avail able to serve long-term needs, including the inpacts of

Pfeifer Farns." Record 26-27. The bond nmeasure will fund

necessary to provide a high quality educational experience that
is essentially the sane for all students in the district."
Suppl emrent al Record 375.

We understand the above quoted testinmobny to state a position that if
bussing is required to mintain an urban level of school services at
Upl ands El enentary School, the school district would do so, even though
such action is viewed as undesirable by the school district.
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construction of three additional classroons at Uplands
El enentary School, as well as a new el enentary school with a
capacity of approximtely 500 students on the north side of
the city, where Uplands Elenentary School is | ocated. The
city asserts that based on passage of the bond neasure, "the
school district has adequate plans in place to assure that
it wll be capable of providing adequate capacity and
service inits elenentary schools, beginning with and beyond
the 1991-92 school year." Record 27-28.

Petitioner argues the city's findings are flawed in
five ways. We address each of the alleged flaws separately

bel ow.

B. Finding that Pfeifer Farnis |npact on Upl ands
El enmentary School Whul d be Negligi bl e

Petitioner contends the city erred in finding the
i mpact on Upl ands El enmentary School from Pfeifer Farms woul d
be negligi bl e.

The city's characterization of the magnitude of the
i npact on Uplands Elenmentary School is uninportant. As
noted above, see n 4, the record clearly identifies the
nunmber of students expected from Pfeifer Farnms and when they
are expected to inpact the school system The city's
findings explain in detail how the existing and projected
enrol |l mrent at Uplands El enentary School will be accommpdat ed
in a manner consistent with Urban Service Boundary GCeneral
Policy 111, Specific Policy 4. Therefore, the correctness
of the city's characterization of the inpact on Uplands

20



El enmentary School is not inportant.

C. The Superintendent's Five Considerations

Petitioner contends under his fifth assignment of error
t hat t he five consi derations di scussed I n t he
superintendent's July 5, 1989 nenorandum are nmandatory
standards which the <city was required to address and
denonstrate are satisfied in its findings. Respondent s
contend the five considerations are not regul atory standards
the city is required to specifically address in its
findings. We agree with respondents.

Adm ttedly, the plan standard requiring an "urban | evel
of service" of schools is a very subjective standard because
the city has adopted no definition of that term The city
clearly has not itsel f adopted as "standards" t he
consi derations discussed in the superintendent's July 5,
1989 nenorandum Wthout a definition of "urban |evel of
service" in the plan, we see nothing wong with the city
applying that termin a way that coincides with the school
district's considerations for providing adequate school
facilities. The school district's considerations are in
sone respects objective (i.e. 1:23 teacher/student ratio;
i deal school size of 350 to 500 students) and in other
respects nore subjective (i.e. provide sanme quality of
education at all elenentary school s). However, it is clear
from the July 5, 1989 nenorandum that none of the

consi derations are "standards" in the sense that each nmnust
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be satisfied to provide an "urban |evel of service." The
superintendent's considerations place the greatest overal
enphasis on equality of schools, with teacher student ratio
and school size inportant considerations in maintaining
equality, and maintenance of neighborhood schools of |ess
i nportance when relocation of students between schools is
required to maintain educational equality.

Because the five <considerations discussed by the
superintendent have not been adopted by the city as
standards to be applied in considering Urban Services
Boundary General Policy 111, Specific Policy 4, and because
t hose considerations are witten in a manner that suggests
they are to be applied as interpretative aides, rather than
approval standards, the city commtted no error by failing
to adopt findings specifically addressing each of the five

consi der ati ons.

D. | mproper Reliance on Systemw de School System
Capacity

Petitioner argues the city inproperly relied on the

excess elenentary school capacity systemw de and ignored
the existing and ©projected overcrowding at Upl ands
El ementary School . We di sagree. The city's findings and
the July 5, 1989 nenorandum both discussed above, clearly
address the manner in which increased enrollnment wll be
accommodated in a way that provides an wurban |evel of

service at Uplands El enentary School .

E. Plan Policies Other Than Urban Service Boundary
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General Policy 111, Specific Policy 4

Petitioner asserts the city erred by not specifically
addressing policies other than Urban Service Boundary
General Policy 111, Specific Policy 4. For the reasons
expl ai ned under our discussion of the first two assignnments

of error, we disagree.

F. Rel i ance on School District Plans

Petitioner contends the city erred in that it sinply
relied on the short and long term "plans" of the school
district. Petitioner contends that the school district's
expression of what it plans to do or mght do in the future
is not adequate to constitute a commtnent to take such

steps, as required by the | anguage of Urban Service Boundary

General Policy 111, Specific Policy 4.
As we explained in Dickas v. City of Beaverton, O
LUBA ___ (LUBA 88-091, March 31, 1989), in applying a plan

standard requiring that devel opnent be served by "adequate"
school facilities, it is not sufficient for a |oca
governnment sinply to rely on a general assurance from the
school district that it will utilize potential options to
provi de adequate facilities in the event of overcrowdi ng at
a particular school. Rather, it is necessary to find that
avai l abl e options are feasible solutions for the anticipated
facility problens.

In Dickas, there was evidence that suggested the

avai l abl e options would not or could not be inplenmented by
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t he school district, or would not result in adequate schoo

facilities if they were. Here, in contrast, the evidence
supplied by the school district supports the city's finding
that (1) Uplands Elenmentary School provides an urban |evel

of service, (2) will continue to do so in the short term
with portable classroons or bussing if necessary, and (3)
will provide an urban |level of service in the long term by
virtue of capital facility expansion at Upl ands and
el sewhere and through construction of a new school, funded
by a 1989 bond neasure, which wll relieve student
enrol I ment pressures at Upl ands.

Rel i ance on abstract "plans," or even concrete plans
for which there is no reasonable expectation that those
plans can or wll be brought to fruition, mght not be
adequate to denonstrate that needed school facilities are
"commtted," as Urban Service Boundary General Policy 111
Specific Policy 4 requires. However, as the findings and
evidence discussed above denonstrate, the school district
has identified and has denonstrated the capability to
i npl enent plans to provide a continued urban | evel of school
service at Uplands El enentary School .

The third, fourth and fifth assignnents of error are

deni ed. 7

“Under the sixth assignment of error, petitioner challenges an
alternative basis offered by the city inits findings for its decision that
Pfeifer Farnms conplies with Urban Service Boundary General Policy 111,
Specific Policy 4. In view of our rejection of the third through fifth
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SEVENTH ASSI GNVENT OF ERROR

"The city's decision does not contain adequate
findings with respect to the basis for reducing
the 'open space' requirement and permitting an 'in
lieu paynent.”

El GHTH ASSI GNMENT OF ERROR

"There exists no evidence that supports the city's
inplicit conclusion that there is no open space
that qualifies under the 'others' category of 8§
8.035(4) of the Park and Open Space standard."

The plan requires that individual devel opnent proposals
dedi cate | and for open space or park purposes or pay fees in
lieu of such dedication for acquisition of open space and
park lands. The city also inposes a fee for devel opnent of
acquired and dedi cated open space and park | ands.

Lake Oswego Devel opnent Standards (LODS) § 8.020(1)
provides in relevant part:

"Al'l major residential developnent * * * shall
provi de open space or park l|and approved by the
city in an aggregate anount equal to at |east 20
percent of the gross |and area of the devel opnent.

* * %"

LODS § 8.035(4) states "[l]ands shall be selected by the

City for reservation as open space areas or parks in

accordance with the followng priorities * * *[. ]" Ten
separate priorities are |listed; the fifth priority 1is
"[s] pecinen trees,"” and the final priority is entitled
"[o]thers."

assignments of error, we need not consider the findings challenged under
the sixth assignnent of error.
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LODS 8 8.035(6) lists five "Options for Meeting Park
and Open Space Requirenents.” The options allow the
requirenment of LODS 8§ 8.020(1) to be met by approval of
devel oped or undevel oped open space and park I|ands, or
paynment of fees in lieu of such |ands or by conbi nations of
approved devel oped and undevel oped open space and park | ands
and paynent of acquisition and devel opnent fees.

Al t hough the applicant originally proposed to satisfy
the requirenment of LODS § 8.020(1) solely through paynent of
fees, the city's decision identified 1.19 acres around the
existing house as falling within the category "specinen
trees" and requires dedication of that area as open space.
A fee is inposed to satisfy the remaining obligation under
LODS &8 8.020(1) and 8.035(4).

Petitioner contends there are historic resources on the
property. Petitioner argues that under the LODS § 8.035(4)
priority "others,"™ the city should have either required
additional |and be dedicated to protect the alleged historic
resources or adopted findings explaining why it elects not
to do so.

We disagree with petitioner's assunption that LODS 8§
8.035(4) establishes a list of priority areas which the city
is required to address and, if it finds areas within a
proposed developnent falling within a priority area, require
| and dedication rather than paynent of the fee. Under

petitioner's interpretation, the city would be required to
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exhaust a potentially infinite list of priorities under the
"ot hers" category before it could accept fees in lieu of
dedi cation. LODS § 8.035(6) expresses no preference between
| and dedication and paynent of fees, and we wll not
interpret LODS 8 8.035(4) to inpose such an obligation
absent sone basis in the code | anguage for doing so.

We read LODS § 8.035 to make | and dedi cation or paynment
of fees in lieu equally available options to be selected in
whole or in part as the city w shes.8 The priorities in
LODS § 8.035(4) are sinply priorities the city nust apply if
it requires that |and be dedicated. It may be that the
| anguage in LODS 8§ 8.035(4) requiring that |and be sel ected
according to the priorities stated in that subsection would
preclude the city from selecting lands falling within a
lower priority where higher priority |ands are present.
However, even if LODS 8 8.035(4) inposes such a limtation,
it has no inpact on the city's discretion to require paynent
of fees rather than dedication of |and.

The seventh and eighth assignnents of error are deni ed.

The city's decision is affirmed.

8We also note that apparently not all lands required under LODS §
8.020(1) are publicly mintained and controll ed. Under LODS § 8.035(5),
the city manager is delegated sole discretion whether to accept required
open space or park land for public control or nmintenance.
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