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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

JOHN SULLY, JEAN SULLY, CARL )
OATS, ROSALIE OATS, DENNIS )
FRIEND, BRAD LAVINE and CAROL )
LAVINE, )

)
Petitioners, )

) LUBA No. 90-144
vs. )

) FINAL OPINION
CITY OF ASHLAND, ) AND ORDER

)
Respondent, )

)
and )

)
GARY SEITZ and DIANE SEITZ, )

)
Intervenors-Respondent. )

Appeal from City of Ashland.

Daniel C. Thorndike, Medford, represented petitioners.

Ronald L. Slater, Ashland, represented respondent.

Douglass H. Schmor, Medford, represented intervenors-
respondent.

HOLSTUN, Referee; Kellington, Chief Referee; Sherton,
Referee, participated in the decision.

TRANSFERRED 01/31/91

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197.850.
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Opinion by Holstun.

NATURE OF THE DECISION

Petitioners appeal a city decision granting outline

plan approval for a five lot residential subdivision.

MOTION TO INTERVENE

Gary Seitz and Diane Seitz move to intervene on the

side of respondent.  There is no opposition to the motion,

and it is allowed.

DECISION

There is no dispute among the parties that the

challenged decision approves a subdivision and that the

subject property is located within an acknowledged urban

growth boundary.  The parties do dispute whether the

challenged decision violates city standards governing the

permissible length of cul-de-sac and dead end streets.

This Board has exclusive jurisdiction to review land

use decisions.  ORS 197.825(1).  ORS 197.015(10)(b) provides

that land use decisions do not include a local government

decision:

"* * * * *

"(B) Which approves, approves with conditions or
denies a subdivision or partition, as
described in ORS chapter 92, located within
an urban growth boundary where the decision
is consistent with land use standards; * * *

"* * * * *."

We have interpreted the above statutory language as

providing that we do not have jurisdiction to review
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decisions approving or denying subdivisions or partitions,

unless plan or land use regulation amendments, variances or

other actions are required to modify or amend the standards

governing the subdivision or partition decisions.  See

Bartels v. City of Portland, ___ Or LUBA ___ (LUBA No. 90-

111, December 3, 1991); Southwood Homeowners Assoc. v. City

of Philomath, ___ Or LUBA ___ (LUBA No. 90-103, November 15,

1990); Hoffman v. City of Lake Oswego, ___ Or LUBA ___ (LUBA

No. 90-067, September 26, 1990); Meadowbrook Development v.

City of Seaside, ___ Or LUBA ___ (LUBA No. 90-060, September

18, 1990); Parmenter v. Wallowa County, ___ Or LUBA ___

(LUBA No. 90-034, June 11, 1990).

Where, as is the case in this appeal, the governing

land use standards are not amended or modified, the circuit

court, not LUBA, has jurisdiction to determine whether an

urban subdivision or partition decision violates applicable

approval standards.  Southwood Homeowners Assoc. v. City of

Philomath, supra.

Because we lack jurisdiction in this matter, the appeal

must either be dismissed or transferred to circuit court.1

Petitioners in this appeal request that the appeal be

transferred to the Jackson County Circuit Court.

                    

1ORS 19.230 provides this Board may transfer appeals to circuit court,
if it determines it lacks jurisdiction.  Where respondents challenge our
jurisdiction, petitioners may request that we transfer the appeal to
circuit court.  OAR 661-10-075(10); Southwood Homeowners Assoc. v. City of
Philomath, supra; Anderson Bros., Inc. v. City of Portland, ___ Or LUBA ___
(LUBA No. 89-054, November 22, 1989).
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This appeal is transferred to Jackson County Circuit

Court.


