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You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.



Opi ni on by Sherton.
NATURE OF THE DECI SI ON

Petitioner appeals a City of Portland Code Hearings
Oficer's order directing petitioner and the owners of
certain property to cease all "flea market" and other
simlar commercial activities on that property.

MOTI ON TO | NTERVENE

Donald H. Owen and Judith J. Owmen nove to intervene in
this proceeding on the side of petitioner. There is no
opposition to the notion, and it is allowed.

FACTS

Petitioner |eases three properties, referred to as tax
lots 14, 18 and 21. Tax lot 18 has been zoned One-Famly
Residential (R-7) at all times relevant to this appeal.
Prior to 1981, tax lots 14 and 21 were zoned GCeneral
Commercial (C-2) and General Commercial/Buffer Zone Overl ay
(C-2B). When the Portland Conprehensive Plan took effect on
January 1, 1981, tax lots 14 and 21 were rezoned to
Nei ghbor hood Commer ci al (C4) and Nei ghbor hood
Commer ci al / Buf fer Zone Overlay (C-4B).

Tax lots 14 and 21 are each devel oped with a commerci al
buil ding in excess of 20,000 square feet. The building on
tax lot 21 was developed as a bowming alley in the early
1960' s. I ntervenors-petitioner (intervenors) purchased tax
lot 21 in 1968 and converted the building to a sports arena,

which they use to stage professional westling exhibitions



on Saturday nights and | ease for other events. Petitioner
began conducting his operation on tax lot 21 in 1969,
concurrently with the conversion of the building to sports
arena use. The building on tax lot 14 was originally
devel oped as a grocery store, and was operated as a grocery
store until 1987. Since 1969, petitioner has used the
parking lot on tax lot 14 in conjunction with his operation
on tax lot 21. When the grocery store closed, petitioner
began wusing the building on tax lot 14 as part of his
operation as well. Tax lot 18 is undevel oped, and has been
used as an overflow parking area in conjunction wth
petitioner's operation on tax lots 14 and 21.

Petitioner's operation is best described as a "flea
mar ket . " Petitioner |eases space within the buildings on
tax lots 14 and 21 to independent vendors who display and
sell a variety of itenms, including both new and used
mer chandi se, handicrafts, food and beverages. The average
space used by each vendor is approximtely 200 square feet,
and the maxinmum is 1200 square feet. Petitioner charges
adm ssion to the public to enter the prem ses.

On Septenber 13, 1990, the city Bureau of Buildings
filed a conplaint against petitioner, intervenors and the
owners of tax lots 14 and 18. The conplaint alleges the

follow ng violations of the PCC:

"Continuing to operate a secondhand busi ness which
exceeds the maxi num square footage allowed in a C
4 * * * zone per PCC Section 33.40.080; allow ng



out door sales of goods and food in violation of
* * * PCC Section 33.40.030; allowing use of R-7
zoned property for a parking lot in violation of
* * * PCC Section 33.24.510. * * ** Record 29.

On OCctober 4, 1990, the Code Hearings O ficer (hearings
officer) held a hearing on the conpl aint.

On COctober 12, 1990, the hearings officer issued an
order directing petitioner, intervenors and the other
property owners to cease all "flea market" and other simlar
commercial activities on tax lots 14, 18 and 21. The order
concludes petitioner's operation (1) is not allowed under
the current C-4, C4B and R-7 zoning of the subject
properties, and (2) is not a valid pre-existing use of any
of the subject properties under PCC 33.40.155. Record 6-8.
Thi s appeal followed.?

FI RST ASSI GNMENT OF ERROR

"Respondent m sconstrued its [pre-1981] Code [tO]
requirfe] a condi ti onal use perm t for
petitioner's business on Tax Lot 21 which is
expressly permtted outright under the Code.™

SECOND ASSI GNMENT OF ERROR

"Respondent m sconstrued its [pre-1981] Code [tO]
requir[e] petitioner to possess a Certificate of
Cccupancy for his use of Tax Lot 21 which was

INei ther petitioner nor intervenors challenge the city's deternination
that petitioner's operation is not allowed under the current zoning of tax
lots 14, 18 and 21. Further, neither petitioner nor intervenors challenge
the city's determnation that petitioner's operation is not a wvalid

pre-existing use of tax [lot 18. Petitioner <challenges the vcity's
determination that his operation is not a valid pre-existing use of tax
lots 14 and 21. Intervenors challenge the city's pre-existing use

determination solely with regard to tax |lot 21
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permtted outright when established.™
FOURTH ASSI GNVENT OF ERROR ( PARTS A AND B)

"Respondent made i nadequate and inconsi stent
findings wthout support in the record on
petitioner's use of [Tax Lot 21].

| NTERVENORS' ASSI GNMENT OF ERROR

"Respondent m sconstrued the applicable law in
finding that Petitioner's use of the Sports Arena
did not constitute a valid pre-existing use,
entitled to continued operation with nonconform ng

status."
In these assignnents of error, petitioner and
i ntervenors (petitioners) chal | enge t he city's

interpretation and application of the pre-1981 PCC in
determ ning that petitioner's operation does not constitute
a valid pre-existing use of tax |ot 21.

PCC 33.40.155(b)(1) defines "pre-existing wuse" in

rel evant part as foll ows:

"A use that was existing within the City limts of
Portland at the time the Conprehensive Plan took
effect on January 1, 1981, * * * and was a legally
established principal or conditional use in its
zone, and conplied with all siting, structural,
and parking requirenments; but as a result of a
zoning map or Zoning Code change at the tinme of
the Plan's inplenmentation the use is no |onger a
principal or conditional wuse in the zone[.;"

(Enphasi s added.)

The dispute concerning the pre-existing use status of
petitioner's operation on tax |ot 21 centers on whether
petitioner's operation satisfied the above enphasized

requirenment.



Prior to 1981, PCC(1964)2 6-2102 listed permtted usess
all owed under the G2 zone then applied to tax lot 21 in
five "groups." As relevant to this appeal, the listed uses
i ncluded "departnment stores" and "retail stores” (Goup 1,
6-2102(a)(4) and (9)), "comercial anusenents - indoor
arenas" and "second-hand stores" (G oup 3; 6-2102(c)(4) and
(8)), and "auditorium exhibition hall, or other public
assenmbly room (Goup 5; 6-2102(e)(1)). PCC(1964) 6-2102(9)
also listed an additional category of uses permtted in the
C-2 zone:

"Other wuses of a general comercial character
found simlar to the above in accordance wth
[ PCC(1964)] 6-503."

The hearings officer's decision concludes that under
PCC 33.40.155, use of tax lot 21 for a sports arena is a
valid pre-existing use, because a sports arena "was a valid
use of right within a C-2 zone at the tine of its conversion
from a bowing alley." Record 7. The decision further
states that the building on tax lot 21 "was apparently
permtted and approved for occupancy as a Goup 3
(Comrerci al Anusenents - |ndoor Arenas) use " 1d.

However, with regard to petitioner's "flea market" use

2The Portland City Code (PCC) in effect prior to 1981 shall be cited in
this opinion as PCC(1964).

3petitioner has never obtained a conditional use pernmit for conducting
his operation on any of the subject properties, and whether petitioner's
operation was listed as a conditional use in the G2 zone by the PCC(1964)
is not an issue in this appeal.
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of tax ot 21, the decision concludes:

"Notwi thstanding the fact that the flea market
operations apparently pre-date the G4 re-zoning,
t hose operations would be entitled to * * *
pre-existing use status only if it is established
that those operations were a |egal existing use at
the time of that re-zoning. [Petitioner's]
operations do not appear to have been |egal at the
time of the re-zoning, and thus [are] not entitled
to any pre-existing use status." 1d.

There are essentially tw bases for the hearings
officer's determnation that the "flea market" was not
"l egal at the time of the re-zoning." ©One is that a "flea

mar ket" was not listed as a permtted use in the C-2 zone:

"* * * Nowhere in [PCC] Chapter 33.42[4] are 'flea
mar ket' activities nentioned, nor do any of the
mentioned permtted G2 zone uses seem to fairly
enconpass [petitioner's] busi ness. As this
busi ness use is not specifically permtted under
Chapter 33.42, it is prohibited within a G2 zone
and could acquire no pre-existing use rights at
the time of C-4 rezoning.

"[Petitioner's] operation is not really a second-
hand store or any other use specifically listed in
the [PCC]. Rather, it is a 'flea market,' a
distinct type of business operation which is not
listed in the [PCC] and is, therefore, not a
permtted use, as of right, in any zone. A '"flea
mar ket' operation would be permtted in a G2 zone
only as a PCC 33.42.020(i) use approved through

4The hearings officer's decision refers to the provisions governing the
C-2 zone in Chapter 33.42 of the current PCC However, the parties do not
di spute, and we agree, that whether petitioner's flea market operation has
valid pre-existing use status is governed by whether it was a legally
established use under the PCC provisions governing the G2 zone which were
in effect prior to the 1981 zone change. Those provisions are found in
PCC(1964) Article 21, Sections 6-2101 et seq.
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the conditional wuse process.![5] Concededl vy,
[ petitioner] does not have, and has never had, any
conditional wuse or other approval for his flea
mar ket operation on [tax lot 21]." (Foot not e
omtted.) Record 7-8.

The hearings officer's decision further states that
even if the flea market operation was included in sone
category of use listed as permtted in the G2 zone, other
than a "commercial anusenents - indoor arenas" use, it was

not a legally established use at the time of rezoning,

because neither a building permt nor an occupancy perm:t
for any use of the building on tax lot 21, other than a
"commercial anusenments - indoor arenas" use, had Dbeen
I ssued:

"[The building on tax lot 21] was apparently
permtted and approved for occupancy as a G oup 3
(Commer ci al Amusenents - | ndoor Arenas) use.
There is no evidence of any subsequent building
permt or certificate of occupancy for any other
use. Absent such a permt and certificate of
occupancy, [ petitioner's] operations would be
legal only if they could be fairly enconpassed
within the approved Group 3 (Comrercial Anmusenents
- Indoor Arenas) use. Clearly they cannot.
[Petitioner's] flea nmarket operations are not

SOnce again, the hearings officer is referring to current PCC G2 zone
provi si ons. PCC 33.42.020(a)-(h) lists seven groups of permitted uses in
the G2 zone. PCC 33.42.020(i) provides that "other uses of a general
comercial character found simlar to the [listed permtted uses] in
accordance with [PCC] 33.114.030" are also permtted. PCC 33.114.030 has
been repeal ed. Procedures assigned to PCC Chapter 33.114 are now regul ated
by PCC 33.215.050, which provides for a Type Ill ("conditional wuse")
procedure, including a public hearing. PCC 33.114.010. However, as
expl ai ned above, whether petitioner's operation was a |legally established
use of tax lot 21 at the tinme of the 1981 rezoning is controlled by the
pre-1981 PCC provisions. The requirenents of the correspondi ng PCC(1964)
provi sions are di scussed under section A 2 bel ow
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easily characterized, but they are nmanifestly
different in nature from the types of operations
contenpl ated by an 'Indoor Arena.'" Record 7.

A. Was Petitioner's "Flea Market" Operation a
Permtted Use in the C-2 Zone Prior to 19817

1. Group 1, 3 and 5 Uses

Petitioner cont ends hi s flea mar ket oper ati on
constitutes a Goup 1 "retail store" or "departnent store"
use. Petitioner argues that "retail" nmeans to sell directly
to a consuner, and that custoners purchase itens at retail
from flea market vendors. Petitioner further argues that
Bl ack's Law Dictionary (4th Ed., 1968) defines "departnent
store” as a "store in which a variety of nerchandise is
arranged in or offered for sale from several departnents or
sections." According to petitioner, his flea market
satisfies this definition because a variety of merchandise
is displayed and offered for sale.

Alternatively, petitioner contends his flea market
operation constitutes a Goup 5 "auditorium exhibition hall
or other public assenbly roonml' use. According to
petitioner, the flea market functions as a trade show, and
trade shows are carried on wthin auditorium exhibition
hal | s. Petitioner argues that the definition of
"exhibition" is "a public show, a display as of pictures,
merchandise * * * in public.” Webster's New Twentieth
Century Dictionary (2nd Ed., 1972). Petitioner argues the

record shows that the flea market "displays nerchandise to



the public[, and] the fact that the nerchandise was also
sol d cannot exclude the activity fromthis category” of use.
Petition for Review 13.

Also in the alternative, petitioner contends his flea
mar ket operation constitutes a Goup 3 "commercial anusenent
- indoor arena" or "second-hand store" use. Petitioner
argues that approximately 30% of the flea market vendors
sell sonme second hand nerchandi se. Petitioner also argues
that he charges adm ssion to the flea market and many
custoners frequent such bazaars as a form of entertainnment.
Petitioner further argues that his operation conplies wth
t he provision of PCC(1964) 6-2108 limting "the gross floor
area devoted to the conduct of any individual G oup 3 use
[to] five thousand square feet," because each flea narket
vendor 1is autononous, and the |argest occupies only 1200
square feet of space.

Petitioner concedes that his flea nmarket operation has
characteristics of nore than one type of use listed as
permtted in the G2 zone. However, petitioner argues the
uses listed in Goups 1 through 5 under PCC(1964) 6-2102 are
not mut ual |y excl usi ve, as many have over | appi ng
characteristics (e.g., "retail store" and "departnent
store"). According to petitioner, PCC(1964) 62102 should
not be interpreted to prohibit flea markets in the G2 zone
sinply because the characteristics of a flea market may

overlap into nore than one |isted use.
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The city notes petitioner's own argunent asserts the
flea market operation has characteristics of at least five
different uses listed as permtted in the C-2 zone under
three different groups. The city points out that wunder
other provisions of the PCC(1964) C-2 zoning district,
different use limtations applied to wuses in different
groups. The city argues "[g]liven the wunusual mx of
activities that occur at a flea market, the Code Hearings
O ficer reasonably concluded that the flea market does not
fit squarely within any one of the use categories set out in
section 6-2102 of the 1964 Code." Respondent's Brief 10.

We agree with the parties that petitioner's flea market
operation has certain characteristics of all five of the
identified uses listed by PCC(1964) 6-2102 under Groups 1, 3
and 5. However, we also agree with the city that the flea
mar ket's characteristics do not fit within any one of those
uses, nor even within any one group of uses and, therefore,
the hearings officer was correct in concluding that

petitioner's flea market operation was not specifically

listed as a permtted use in the C-2 zone prior to 1981.6

6Al t hough the hearings officer's decision refers to the uses listed as
permtted in PCC Chapter 33.42, rather than in PCC(1964) 6-2102, no party
contends there is any significant difference between the uses specifically
listed as pernmitted in the C2 zone by the two ordi nances. Bot h PCC(1964)
6-2102 and PCC 33.42.020 list as permtted, in Goups 1, 3 and 5, the five
uses discussed under this subassignment. Therefore, we conclude that the
decision's reference to PCC Chapter 33.42 in this regard, if error, is
harm ess error.

11



Thi s subassi gnnent of error is denied.”’

2. Ot her Simlar Comrercial Uses
Petitioners challenge the city's determ nation that the
flea market could only be approved in the C-2 zone as a

"simlar comrercial use" through a conditional use process.

Petitioners contend the hearings officer erroneously applied
the current |anguage of PCC 33.42.020(i), whereas the
appl i cabl e [anguage of PCC(1964) 6-2102(g) allows, as a

permitted use, in the C2 zone:

"Oher wuses of a general commercial character
found simlar to the [listed permtted uses] in
accordance with [PCC(1964)] 6-503."

PCC(1964) 6-503 ("Interpretation -- Pur pose and

Conflict") provides in relevant part:

"k X * * *

"The Director of the Bureau of Buildings shall be
responsible for the initial interpretation of this
Code. Whenever there is any question regarding
his interpretation of any provision of this Code
or his application of this Code to any specific
case or situation, the Director of the Bureau of
Bui | dings, or any person affected by his initial
interpretation of the Code, may submt a witten
request to the Comm ssion for interpretation of
the intent of the Code. The Comm ssion shall, by
witten decision, interpret the intent of any

“Petitioner also argues that the city erred in concluding that pre-1981
sports arena use of tax lot 21 was a Goup 3 "commercial anusenents -
i ndoor arenas" use, rather than a Group 5 "auditorium exhibition hall, or
other public assenbly roonf wuse. However, because we conclude that
petitioner's flea market operation is neither a Goup 3 nor a Goup 5 use,
whet her the pre-1981 sports arena use is correctly classified as a Group 3
or Goup 5 use is not material to whether petitioner's flea market is a
valid pre-existing use.
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provision in its application.”

Petitioners argue that PCC(1964) 6-503 did not require
that a conditional use process be followed to obtain city
approval of a "simlar comercial wuse" under PCC(1964)
6-2102. Petitioners also argue that PCC(1964) 6-503 did not
require petitioner to obtain a witten finding of simlarity
from the <city prior to establishing his flea market

operation on tax |lot 21. According to petitioners,

PCC(1964) 6-503 only authorizes the director of the Bureau

of Buildings to initially interpret the PCC Under this
provision, it is only where there is a dispute regarding the
director's interpretation that the director or the affected
person my submt an appeal to the <city conmm ssion.
According to petitioners, there was never any dispute prior
to 1981 regarding the permtted status of the flea market in
the C-2 zone and, therefore, there was no reason for such an
appeal to be filed.

Petitioner also argues that the application of the
correct |aw, PCC(1964) 6-2102(g) and 6-503, to the evidence
in the record regarding the nature of the flea narket
operation can only result in a conclusion that the flea
mar ket use was permtted outright under the G2 zone prior
to 1981. I ntervenors contend the hearings officer found
t hat under PCC 33.42.020(i), the flea market would be a
simlar commercial use, if only a conditional use permt had

been obtai ned. According to intervenors, because the
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hearings officer was wong with regard to the requirenent
for a conditional use permt, but otherw se the |anguage of
PCC 33.42.020(i) and PCC(1964) 6 2102(g) is the sane, the
heari ngs officer actually found that the flea market was a
permtted "simlar commercial use" under PCC(1964) 6-2102.
The city argues the hearings officer did not find that
the flea market would qualify as a PCC 33.42.020(i) "simlar

commerci al use. According to the city, the hearings
officer sinply found that the only way the flea market could
be allowed in the C-2 zone was under the "simlar comerci al
use" provision of PCC 33.42.020(i), and this provision
requires that city approval be obtained through a
condi tional use process.

The ~city concedes the hearings officer erred in
applying PCC 33.42.020(i) rather than PCC(1964) 6 2102(Q).
However, the city argues that to qualify as a permtted use
in the C-2 zone under PCC(1964) 6-2102, a use nust be "found
simlar to the [listed permtted uses] in accordance with
[ PCC(1964)] 6-503." (Enmphasi s added.) According to the
city, because "PCC[(1964)] 6 2102(g) requires a finding of
simlarity 'in accordance with [PCC(1964)] 6-503,' a use
does not becone authorized under PCC[(1964)] 6-2102(g) until
the process specified in [PCC(1964)] 6-503 has been
conpleted.” Respondent's Brief 8. The city further argues

that since there is no evidence that flea market use of tax

lot 21 was approved by the city as a "simlar commercial
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use" pursuant to the PCC(1964) 6-503 process, petitioner
cannot rely on PCC(1964) 6-2102(g) to contend the flea
mar ket was "legally established" when the 1981 zone change
occurr ed.

W agree with the parties that the city's decision
incorrectly applies PCC 33.42.020(i), rather than PCC(1964)
6-2102(g), in determning that the flea market was not
legally established as a "simlar comercial use" in the C2
zone prior to the 1981 zone change. Because the procedura
provisions referred to by PCC 33.42.020(i) and PCC(1964)
6-2102(g) are quite dissimlar, this was not harm ess error.
PCC(1964) 6-503 sinply assigns responsibility for naking
initial interpretations of the code, but does not clearly
establish a procedure for obtaining approval of a "simlar
commerci al use" under PCC(1964) 6-2102(q). We believe the
city nmust first interpret PCC(1964) 6-2102(g) and 6-503,
with regard to what procedural requirenents for establishing
a "simlar comercial use" in the G2 zone existed prior to
1981, and nust in the first instance apply those provisions

to the facts of this case.

Thi s subassi gnnent of error is sustained.8

8However, sustaining this subassignment of error does not provide a

basis for remand of the city's decision because, in the follow ng
subsection, we affirm an independent basis for the city's decision that
petitioner's flea market was not "legally established" on tax lot 21 prior

to the 1981 zone change.
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B. Did Petitioner's "Flea Market" Operation Have All
Required Permts?

Petitioners challenge the city's finding that the flea
mar ket use of the building on tax lot 21 |acked required
bui | ding and occupancy permts at the tinme of the 1981 zone
change. Petitioners argue that the sports arena and flea
mar ket uses of the property began concurrently in 1969.
Petitioners contend intervenors obtained a "B2" class
occupancy permt for use of the building on tax lot 21
around that time. According to petitioners, a B2 occupancy

permt allows occupancy of:

"Any Assenbly building without a stage and having
an occupant |l oad of 300 or nore in the building."
Uni f orm Bui | di ng Code (UBC)(1969) 7-701.

Petitioners argue that both sports arena and flea market use
of the building on tax ot 21 qualify for approval under the
above quoted definition, because nore than 300 people
assemble for both and neither have a stage.?® Petitioners
contend intervenors' occupancy permt is not |limted to
"weekly sporting events." I ntervenors' Brief 11

Petitioners therefore conclude that a separate building

permt or certificate of occupancy was not required to

9Petitioner also attaches to its petition for review copies of city
Bureau of Buildings "Report of Building Inspection" forns which include
i nspection reports nmade from Novenber 21, 1968 through February 11, 1970.
Petition for Review A-16 to A-17. These forns indicate the building on tax
ot 21 was classified in occupancy group B2.
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| egally establish the flea market use of the property.10

The city agrees with petitioners that flea market use
of the building on tax lot 21 began concurrently with its
conversion to use a sports arena in 1969. The city also
agrees with petitioners that both sports arena and flea
mar ket use of the building satisfy the definition of class
B2 occupancy quoted above. The city contends, however, that
bui |l di ng and occupancy permts obtained by intervenors at

that time were for use of the building as a "comerci al

amusenment - indoor arena" under PCC(1964) 6-2102(c)(4), and
do not include flea market use of the property.11
Therefore, flea market use of tax lot 21 was not "legally

est abl i shed. "
The <city decided petitioner's flea market was not

"l egally established” on tax lot 21 at the tinme of the 1981

10petitioner also contends the city erroneously concluded that flea
market use of the building on tax lot 21 was a change in use from
previ ously established sports arena use of the property, and this change in
use required a new certificate of occupancy. However, the city's decision
found, and the city does not dispute, that petitioner's flea market
operation was initiated "concurrent with the conversion of the building to
the Sports Arena."” Record 5. The city's decision sinmply finds that the
building pernmit and certificate of occupancy issued at that time did not
include flea market use of the property, and that no building pernit or
certificate of occupancy for flea market use was issued at a later date
Record 7. We, therefore, do not address petitioner's argunents concerning
change in use of tax lot 21

11The city al so argues that building and occupancy permits nust specify
a use as well as an occupancy classification, and attaches to its brief a
UBC table which inposes different egress and access requirenments on
structures depending on their use. Although this table is fromthe current
UBC, the city contends, and petitioners do not dispute, that the UBC(1969)

contained a sinmlar table.
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zone change because buil ding and occupancy permts required
for flea market use had not been obtained. Record 7.
Petitioners do not <contend that building and occupancy
permts are not legally required for flea market use of the
building on tax lot 21. Rat her, petitioners contend the
permts obtained by intervenors when they converted the use
of the building froma bowing alley to a sports arena are
sufficient to allow use of the building for both sports
arena and fl ea market purposes.

Petitioners rely primarily on the argunent that because
both sports arena and flea market uses conme under the B2
occupancy cl assification, any building and occupancy permts
i ssued must necessarily have covered both uses.1?2 However

UBC(1969) 7-307(c) provides in relevant part:

"Certificate Issued. |If after final inspection it
is found that the building or structure conplies
with the provisions of [the UBC], the Buildings
| nspection Director shall issue a Certificate of
Cccupancy which shall thereafter be kept on the
prem ses and shall contain the foll ow ng:

"1. The use and occupancy for which the
certificate is issued.

Nk ok ok Kk %N (ErrphaSIS added)

Based on the above enphasized provision, and the fact that

12petitioner also relies on the argument that any building and occupancy
permts issued nmust have covered both uses, because sports arena and flea
mar ket uses are under the same zoning use classification, as either
"commercial anusements - indoor arena" or "auditorium exhibition hall, or
ot her public assenbly room" However, wunder subsection A. 1, supra, we
decided that the flea market is neither a "conmercial anusenents - indoor
arena" nor "auditoriumexhibition hall, or other public assenbly rooni use.
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the UBC inposes requirenments on structures by their use, as
well as their occupancy group, we cannot agree wth
petitioners that the building and occupancy permts issued
for the building on tax lot 21 for a group B2 occupancy
necessarily allowed flea nmarket use of the building as well.

Therefore, what the city had to determ ne, based on the
facts in the record, is whether the permts issued to
intervenors cover flea market use of the building on tax | ot
21. However, the building and occupancy permts issued to
intervenors when they converted the building from bowing
alley use are not in the record. Further, the parties cite
no other evidence in the record to establish the uses for
whi ch those pernmits were issued. 13

The burden of proving an alleged nonconform ng use was
| egal ly est abl i shed rests on t he party cl ai m ng

nonconf orm ng use protection. Lane County v. Bessett, 46

O App 319, 323, 612 P2d 297 (1980); Bowman Park v. City of

Al bany, 11 O LUBA 197, 205-205 (1984). In the absence of
evidence in the record establishing that the building and
occupancy permts issued to intervenors include use of the

building on tax lot 21 for flea market purposes, petitioners

13At oral argument, petitioner indicated the building inspection reports
attached to its Petition for Review at A 16 to A 19 are the only docunents
on file with the city relevant to the 1968 buil ding and occupancy pernits.
However, we note that UBC(1969) 7-307(c), quoted in the text supra,
requires the certificate of occupancy to be nmintained on the prenises.
The record does not indicate the fate of the 1968 certificate of occupancy
or why it could not be subnmitted for the record bel ow
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did not carry their burden to denonstrate the flea market
use was legally established, and the city properly found it
was not .

Thi s subassignment of error is denied. This requires
that we affirm the city's determnation that petitioner's
flea market operation is not a valid pre-existing use of tax
| ot 21.

The first, second and fourth (parts A and B)
assignnments of error and intervenors' assignnent of error
are sustained, in part.

THI RD ASSI GNMENT OF ERROR

"Respondent m sconstrued t he appl i cabl e | aw
requiring petitioner to possess a certificate of
occupancy for use use of Tax Lot 14."

FOURTH ASSI GNMENT OF ERROR ( PART C)

"Respondent made i nadequate and inconsistent
findings wthout support in the record on
petitioner's use of [Tax Lot 14]."

In these assignments of error, petitioner challenges
t he city's interpretation and application of PCC
33.40.155(c) (1) (change of pre-existing use) in determning
that petitioner's flea market operation does not constitute
a valid pre-existing use of tax |lot 14.

PCC 33.40. 155(c) (1) provides in relevant part:

"Change of use. Upon issuance of a certificate of
occupancy by t he Bur eau of Bui | di ngs, a
pre-existing use may be changed to a conformng
use or to a use of the same or nore restrictive
classification without a |oss of pre-existing use
st at us. However, a pre-existing use may not be
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21

changed to a wuse that would not have been
permtted prior to the inplementation of the
Conpr ehensi ve Pl an on January 1, 1981
Di fferences between the property owner and the
Bureau of Buildings as to the determ nation of
whet her a proposed use is at the sane or nore
restrictive classification shall be referred for
interpretation as specified in [PCC] 33.114.030.

* * %"

The city's decision states:

"* * *  Under the G2 zoning in effect [when the
grocery store was constructed on tax lot 14], a
grocery store was a use permtted as of right
ok ox Thus, when the property was re-zoned as
C-4 and C-4B as a part of the [1981] Conprehensive
Plan re-zoning, the property had a valid,
pre-existing use as a grocery store. * * *

"However, the grocery use was discontinued four or
five years ago when [petitioner's] operations were

established on this site. What ever the proper
characterization of [petitioner's] activities in
relation to the categories utilized in the [PCC]

it is clear that [petitioner's] flea market is a
use different in both degree and character from a
grocery store use. Accordingly, this change of
use is controlled by the provisions of PCC
33.40.155(c) (1))

"% * * * %

"There is no evidence in this proceeding that
[ petitioner] has ever obtained an appropriate
certificate of occupancy for the change of use
from a grocery store to a flea narket. Nor is
[ petitioner's] flea market operation a conformng
use or a use in the sanme or nore restrictive
classification as a grocery store. Accordi ngly,
there is no valid pre-existing use right for
[ petitioner] to conduct his flea market operations
on [tax lot 14]." (Footnote omtted.) Recor d
6-7.

Petitioner argues the city's finding that flea market



use is different in degree and character from grocery store
use i s not supported by evidence in the record. Petitioner
argues that both uses are classed under PCC 33.42.020 as
Group 1 "retail stores.” Ther efore, accordi ng to
petitioner, use of tax lot 14 has remi ned unchanged since
it becanme a pre-existing use in 1981, PCC 33.40.155(c)(1)
does not apply, and no reissued certificate of occupancy is
necessary.

We determined in the previous section that petitioner's
fl ea market operation is not a Goup 1 "retail store" use in
the C-2 zone. Therefore, a change in the valid pre-existing
use of tax lot 14 occurred in 1987 when the grocery store
ceased operation and petitioner began using the building on
tax lot 14 as part of his flea market operation. Under PCC
33.40.155(c)(1), a change of a pre-existing use, wthout
|l oss of pre-existing use status, requires issuance of a

certificate of occupancy by the city Bureau of Buildings. 14

l4petitioner argues that despite the |anguage of PCC 33.40.155(c)(1)

i ssuance of a new certificate of occupancy was not required when use of the
building on tax lot 14 was changed from a grocery store to a flea market,
because both uses are in the same occupancy group. Assuming that a change
to a use in the same occupancy group would not require issuance of a
certificate of occupancy under PCC 33.40.155(c)(1), which we do not decide,
petitioner's argunent is based on the erroneous prenmse that the flea
mar ket operation on tax lot 14 is properly classified as a "retail store"
for occupancy purposes.

W also note that as explained under the previous section, petitioners
and the city agree (and this Board concurs) that the flea market operation
on tax lot 21 is properly classified for occupancy purposes as an assenbly
buil ding without a stage having an occupant |oad of 300 or nore. As the
character of the flea market use of tax lots 14 and 21 is the same, this
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There is no dispute that no such certificate of occupancy
was issued when the wuse of the building on tax |ot 14
changed from a grocery store to flea market.1?> Therefore
the city was correct in determning that petitioner's flea
mar ket use of tax lot 14 does not have valid pre-existing
use status.

The third and fourth (part C) assignnents of error are
deni ed.

FI FTH ASSI GNMENT OF ERROR

"The Hearings examner rendered a determ nation
wi t hout adhering to procedural [requirenments] for
deci sions affecting [tax |ots 14 and 21]."

A.  PCC 33.40.155(c)(1)

Petitioner contends the city's denial of pre-existing
use status for his flea market operation on tax lots 14 and
21 is based on inproperly nmade determ nati ons that both uses
require new certificates of occupancy. Petitioner argues
t hat under PCC 33.40.155(c)(1), quoted supra, "[w]hether a
certificate of occupancy is necessary nust first Dbe

interpreted by the Director of the Bureau of Buildings

means flea market wuse of tax lot 14 is in a different occupancy
classification fromthat of a retail store. See Petition for Review A-26.

15 n addition, under PCC 33.40.155(c)(1), change of a pre-existing use
wi thout |oss of pre-existing use status requires that the change be "to a
conform ng use or to a use of the same or nore restrictive classification."
Petitioner does not contend the flea narket operation is a conforning use.
Because we conclude the flea narket did not retain pre-existing use status
for other reasons, we do not decide whether a change from grocery store to
flea market use is a change "to a use of the sane or nmore restrictive
classification."
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before the Hearings O ficer has the authority to render [a]
determ nation." Petition for Review 26. According to
petitioner, because t he heari ngs of ficer had no
determnation by the director to review, the hearings
officer exceeded his authority in making the challenged
determ nati ons.

The city argues that the hearings officer has authority
under PCC Title 22 ("Code Hearings Oficer") to determ ne
whet her the requirenents of the PCC have been nmet. The city
further argues that the hearings officer's decision in this
case was not a ruling on an application for a change of
pre-existing use pursuant to PCC 33.40.155(c)(1), or on an
application for a new certificate of occupancy, but rather
on a conplaint of code violations filed pursuant to PCC
22.03.030(Db). According to the city, the issue properly
before the hearings officer was "whether petitioner had

previously taken any of the actions * * * that m ght have

rendered petitioner's use of the subject property lawful."
(Enphasis in original.) Respondent's Brief 22.

We agree with the city that under PCC Title 22, the
hearings officer has jurisdiction to interpret the PCC and
determ ne whether its requirenments have been net, including
the requirenment of PCC 33.40.155(c)(1l) that change in a
pre-existing use, without |oss of pre-existing use status,
be based upon issuance of a certificate of occupancy.

Thi s subassi gnnent of error is denied.

24



B. PCC 33. 215. 050

Petitioner argues "[w] hether certificates of occupancy
[for a change in pre-existing use] are necessary can be
determ ned only after the City adheres to certain procedures
enunerated under PCC 33.215.050" (Type |IIl Procedure).
Petition for Review 27. Petitioner argues that under PCC
33.40. 155(c) (1), di sputes relating to certificates of
occupancy for changes in pre-existing uses nust be "referred
for interpretation as specified in [PCC] 33.114.030," which
has been superseded by PCC 33.215.050. PCC 33.114.010.

The city's proceeding was initiated by a conplaint of
code violation, not by an application for approval of a
change to a pre-existing use. The proceedi ng was conducted
as a code enforcenent proceeding pursuant to procedural
requi renents set out in PCC Title 22. W are cited to
nothing in PCC 33.215.050 or elsewhere in the code which
makes the Type 111 procedures of PCC 33.215. 050 applicable
to a code enforcenent proceeding.

Thi s subassi gnnent of error is denied.

C. ORS 227.160 et seg.

Petitioner argues that a city determ nation of whether
a nonconformng use exists requires the exercise of
di scretion, as it is not governed by objective standards in
statute or ordinance, and therefore requires that notice of
and opportunity for a hearing be provided as set out in ORS

227.160 et seq. See Pienovi v. City of Canby, 16 O LUBA
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604 (1988). Petitioner contends the city failed to conply
with the requirenents of ORS 227.160 et seq. in three
respects. First, petitioner contends the decision was not
"based on an application which sets forth standards and
criteria for approval or rejection,” as required by PORS
227.173 and 227.175. Petition for Review 29. Second,
petitioner contends he was not given an opportunity to
rectify inadequacies in his application, as required by ORS
227.178(2). Finally, petitioner contends the notice of
hearing did not "explain the nature of the proposed action,
the proposed authorized wuses and list the applicable
criteria," as required by ORS 227.175(5) and 197.763. |d.

The city argues that ORS 227.160 et seq. apply only to
proceedi ngs where an owner of |land has applied to a city for
a discretionary approval of a proposed devel opnent of |and
or for a zone change. ORS 227.160(2); 227.175(1). The city
contends that a code enforcenent proceeding is not conducted
for the purpose of reviewng permt or zone change
applications, or for requiring sonmeone who is commtting
code violations to file such applications, but rather for
the purpose of term nating uses which are unlawful. The
city argues, therefore, ORS 227.160 et seq. do not apply to
such proceedi ngs.

We agree with the city that ORS 227.160 et seq. apply
only to proceedings initiated by an application for approval

of a devel opnment permt or a zone change, and not to code
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enf or cenent proceedings initiated by a conplaint and
conducted pursuant to PCC Title 22. Petitioner could have
applied for a pre-existing use determnation from the city

pursuant to PCC 33.205. 040. See Great Northwest Towi ng V.

Cty of Portland, 17 O LUBA 544, 561 (1989). Had

petitioner initiated such a proceeding, the procedural
requi rements of ORS 227.160 et seq. would have applied.
However, petitioner instead chose to raise the issue of
pre-existing use for the first time as an affirmative
defense in a code enforcenent proceeding. Under these
circunstances, we do not believe the city is required to
suspend the code enforcenent proceedings or to conduct them
as a devel opnent permt proceedi ng. 16

Thi s subassi gnnent of error is denied.

The fifth assignnment of error is denied.

SI XTH ASSI GNVENT OF ERROR

"The denial of petitioner's pre-existing use on
either [tax lot 14 or 21] because of a failure to
have a certificate of occupancy constitutes a
regul atory taking."

Petitioner maintains that no nodified occupancy permts
were required for his pre-1981 flea narket operations on tax

lots 14 and 21, because the flea market's occupancy

16Conpr ehensi ve procedur al requirenents for code enf or cenent
proceedi ngs, including provisions for notice, hearing, cross-exam nation of
W t nesses, depositions and subpoenas, are set out in PCC § 22.03. W note
that petitioner does not allege that the city failed to conply with these
procedural requirenments for enforcenent proceedings, or that the procedures
enpl oyed viol ated constitutional Due Process requirenents.
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classification was the sanme as the classification in the
occupancy certificate on record for each property.
Petitioner argues the city incorrectly determ ned that the
flea market was not a valid pre-existing use of these
properties because the flea market use |acked a required
occupancy permt. Petitioner argues that because of the
city's decision, he lost his option to purchase tax |ot 14,
and consequently was required to close his flea market
operation on that property. According to petitioner,
because of the city's decision, he "lost the pre-existing
right to continue operating his business" and, therefore a

regul atory taking occurred. See Fifth Avenue Corp. V.

Washi ngt on County, 282 Or 591, 581 P2d 50(1978).

Petitioner also argues that the <city "denied the
continued validity of [his] pre-existing use because of a
purported failure to have a certificate of occupancy when
the reason for denial [was] the inpact the use has on the
nei ghbor hood. " Petition for Review 32. Citing Nollan v.

California Coastal Conm n, 483 US 825, 107 SCt 3141 (1987),

petitioner argues the city's decision |acks an essenti al
nexus between the purpose of the certificate of occupancy
requi rement (structural integrity of the building) and the
real reason for denial of pre-existing use status (according
to petitioner, inpacts of the use on the nei ghborhood).
According to the city, petitioner's argunent under this

assignnment of error is predicated on a theory that
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petitioner had a pre-existing right to continue flea market
use of the subject property and, therefore, any decision
that petitioner now | acks such a pre-existing right nust be
based on wunconstitutional application of city regulations
pertaining to certificates of occupancy. The city contends
these premses are incorrect, as the issue before the
heari ngs officer was whether petitioner in fact had a right
to continue pre-1981 flea market use of the subject
property. The city argues that a decision to abate an
illegal use cannot constitute a regul atory taking.

W agree with the city that petitioner's argunents
under this assignnent of error are primarily based on the
prem se that the city erred in interpreting and applying the
PCC and UBC to require that petitioner have obtained
occupancy permts for his pre-1981 flea market use of the
building on tax lot 21 and 1987 initiation of flea market
use of the building on tax lot 14, and that such error
acconplished a regulatory taking. As explained supra, we do
not find the city erred with regard to application of the
occupancy permt requirenents. Further, the essence of the
city's decision is that petitioner's flea market use of tax
lots 14 and 21 was not legally established and, therefore,
petitioner never had any right to conduct a flea market use

on these properties which conceivably could be taken by the
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city.17

The sixth assignnment of error is denied.

The city's decision is affirmed. The stay of the
city's decision approved by order of this Board dated

Decenmber 12, 1990, is hereby lifted.

17We also note that we fail to see the applicability of Nolan v.
California Coastal Commn., supra, to a code enforcenent proceeding. In
Nol an, a condition of devel opnent approval which constituted a physical
i nvasion taking of a portion of the subject property was found invalid
because an "essential nexus" between the purpose of the condition and the
regul atory purposes for which the proposed devel opnent could otherw se be
deni ed was | acking. The issue before the city in this case was whether an
existing use is lawful, not whether conditions can be inposed on approval
of a devel opnent application.
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